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JOSEPH SEILLER, WILLIAM SILVERMAN, 
ROBERT COHN, MICHAEL SELVAGGIO and yb 
STEPHEN SALVAGGIO, : eee > FILED 
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The Grand Jury charges 

1. On or about the list day of September, 1969, 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, JOSEPH SEILLER and WILLIAM SILVERMAN, the defendants, 
unlawfully, wilfully and knowingly combined, conspired, 
confederated and agreed together and with each other, and 
with other persons to the Grand Jury known and unknow> to 
violate Section 2314 of Title 18, United States Code, 

2. It was part of said conspiracy that the said 
defendants would transport and cause to be transported in 
interstate and foreign commerce goods, wares, merchandise 
and securities of the value of $5,000 or more, knowing the 
same te have been sLolen, converted and taken by fraud, 

OVERT ACTS 

In furtherance of said conspiracy und to effect 
the objects thereof, the following overt acts, among others, 
were committed in th? Southern District 


1. On or sbout Scptember 29, 1969, dcteandants 


New York, New York. 
2. On or about September 29, 1969, defendant 
JOSEPH SEILLER sent a telex message to London, England. 
3. On or about September 29, 1969, defendant, 


WILLIAM SILVERMAN travelled through and from the Southern 


District of New York to Kennedy International Airport, New 


York, New York, 


(Title 18, United States Code, Section 371). 


SECOND COUNT 

The Grand Jury further charges; 

On or about the 29th day of September, 1969, in 
the Southern District of New York, JOSEPH SEILLER and 
WILLIAM SILVERMAN, the defendants, unlawfully, wilfully and 
knowingly did transport in interstate and foreign commerce 
from New York, New York to London, England, goods, wares, 

sthandise and securities 0: ‘1e value of $5,000 or more, 
to wit, a $1,000,000 United States Tresury Bill, serial 
numbc. 210841A, issued August, 1969, knowing the same to 


have been stulen, converted and taken by fraud, 


(Title 18, United States Code, Sections 2314 and 2). 


THIRD COUNT 

The Grand Jury further charges: 

1. On or about the lst day of December, 1970, and 
continuously thereafter up to and including the date of the 
filing of this indictment, in the South 1 District of New 
York, JOSEPH SEILLER, WILLIAM SILVERMAN, ROBERT COHN, 
MICHAEL SALVAGGIO and STEPHEN SALVAGGIO, the defendants, un- 
lawfully, wilfully and knowingly combined, conspired, con- 
federated and agreed together and with each other, and with 
other persons to the Grand Jury known and unknown, to violate 
Sections 2314 of Title 18, United States Code, 

2, It was part of said conspiracy that the said 
defendants would transport and cause to be transported 
in interstate and foreign commerce goods, wares, merchandise 
and securities of a value of $5,000 or more, knowing the 
same to have been stolen, converted and taken by fraud, 

OVERT ACTS 

In furtherance of said conspiracy and to effect 
the objects thereof, the following overt acts, among others, 
we.s committed in the southern District of New York: 

1. On or about December 30, 1970 defendant 
JOSEPH.SEILLER made a telephone call. 

2. On or about January 5, 1971, defendant JOSEPH 
SEILLLER travelled to the vicinity of 237 Madiscn Avenue, 
New York, New York. 

3. On or about Fe>ruary 7, 1971, devene int, 


WILLIAM SILVEPMAN treavelied to the vicinity of 237 Madisc.., 


Avenue, New York, New Yorrk. 


$29 
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4, On or abou: May 15, 1971 defendant WILLIAM SILVERMAN 
travelled to the vicinity of the Tudor Hotel, 304 East 42nd 
Street, New York, New York, 

5. On or about May 15, 1971, defendants WILLIAM 
SILVERMAN, ROBERT COHN, MICHAEL SALVAGGIO and STEPHEN 
SALVAGGIO travelled to the vicinity of the Commodore Hotel, 

304 East 42nd Street, New York, New York, 


6. On or about May 15, 1971, in the Commodore 


Hotei, defendants MICHAEL SALVAGGIO and STEPHEN SA VAGGIO, 


carried luggege containing approximately $1,002,000 worth 
of bonds. 


(Title 18, United States Code, Section 371. 
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SOUTHERN DISTR CT OF NEV! YORK 


INDICTMENT 
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UNITED STATES OF AMERICA 
Vv. 
JOSEPH SEILLER, 


Defendant 


June 23, 1976 


HON. IRVING BEN COOPER 
District Judge 


For the Government: Thomas Sear, 
Assistant United States Attorney 


For the Defendant: Michael Young, Esq., 
Legal Aid 


SOUTHERN D. -RICT COURT REPORTERS, US COURTHOH si 
FOLE’ sQUARE NEW YORK, NY. — 791.1029 


THE COURT: In accordance with the mandate 
of the Circuit Court, the direction being summed up on 
page 6537 of the slip opinion: The order of the District 
Court which denied Seiller's motion to vacate the judgment 
of conviction on Count 3 of Indictment 71 Criminal 675, 
is affirmed. With respect to Ccunt 1 of Indictment 
71 Criminal 675 "and Count 1 of 71 Criminal 676, The order 
of the District Court is reversed and the case as to those 
two counts is remanded to give Seiller an opportunity to 
replead. The case also is remanded for re- 
consideration of the sentence on Count 3 of Indictment 
71 Criminal 675. 

Accordingly, we set aside the official notation 


b, us that a plea of guilty had been entered by this de- 


fendant before us in the two cases, the two counts,rather, 


other than Count 3 of Indictment 71 Criminal 675, so they 
are set aside, those two pleas allegedly made, and the 
defendant now is given the opportunity to replead with 
regard to those two. 

How does the defendant plead with respect to 
Count 1 of Indictment 71 Criminal 675, counsel? 

MR. YOUNG: Not guilty, your Honor. 

THE COURT: How does the defendant plead with 


respect to Count 1 of 71 Crim‘nal 676? 


YOUNG: «Ot guilty, your Honor. 

COURT: Ver: well. 

Court will now take up the resentencing 
with respect to Count 3 of Indictment 71 Criminal 675. 

Does the government wish to be heard? 

MR. SEAR: Yes, just briefly, your Honor. 

The only matter that I would like to discuss 
on the record is the question of the possible deportation 
of the defendant Mr. Seiller which was raised in the 
papers in the motion -- in the sentencing memorandum of 
his counsel-- basically to the effect that the detainer 
had been filed by the Immigration and Naturalization 
Service with the Metropolitan Correction Center and that 
Mr. Seiller faced deportation upon the expiration of his 


sentence and that this ‘ourt should take that factor 


into consideration in determining whether or not this 


Court should resentence Mr. Seiller to time served or 
other sentence less, somewhat less than the ful! year 
sentence which he originally received on the count in 
question. 

The one factor that concerned me was whether 
Or not there was any -- the certainty of whether or not 
he would be deported. 


I contacted the Immiqration and Naturalization 


SOUTHERN 1) ,:R1C1 COURT REPORTER), US COURTHIIOIS! 
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Service with respect to the detainer. They inforrea me 
that they did ‘ntend to proceed against Mr. Seiller. 

This morning, one of the trial attorneys informed 
me that the basis for his deportation would be the fact 

. 
that he was an alien wh.» had Overstayed his visa in this 
country, so that the deportation would in effect depend 
upon the fact that he was an alien who overstayed, 

They also informed me at INS that while the 
deportation proceeding itself might not take a very long 
time, there w 4d then be the normal course of adminis- 
trative appeals and then appeals to the Second Circuit 
that would be available to mr. Seiller. 

The point of all this being that the government 


woula have some concern over the fact th-t even if Mr. 


Seiller were turned over to INS right now, it might be 


a ong, long time before he was deported, if at all. 

In light of that I spoke with the counsel for 
Mr. Seiller and stated that While the government was not 
+m a position to recommend any sentence and would not, that 
I have had the experience in the past whereby a judge had 
sentenced an individual to a Specific sentence suspended 
upon the condition that the individual cons his de- 

voluntarily leave the t ‘ yust men- 


tioned that to counse! for Mr. Seiller, 
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that on the record now and I was informed this morning 
by the trial attorney handliny Mr. Seiller's case from 
Immigration and Naturalization that if-- first of all, 
that less than a month ago they had a similar sentence 
which they nenated where a judge of the federal court 
had ordered sentence suspende@ upon the condition of de- 
portation, voluntary depoztation. 

If your Honox did order that, then they could 
handle that fairly expeditiously and that that would ob- 
viously aid in the Ceportation of Mr. Seiller, and I 
simply want to put all those factors on the record. 

Thank you. 

THE COURT: Mr. Young, I will be glad to hear 
from you. 

MR. YOUNG: Thank you, your Honor. 

First of all, in response to what the government 
has just advised the Court, I have spokenwith the defend- 
ant. He does have certain pending matters such as his 
divorce which he needs to take care of, which will require 

“a Short period c= time, but he is perfectly willing to 
voluntarily leave the country upon the one ecton of those 
méetters. 


He estimates a maximum of 90 days and he would 


voluntarily leave the country at his own expense rather than | 
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require the government to pay for any plane fares and so 
on. 

We submitted a memorandum to your Honor approxi- 
mately a week ago outlining the reasons why we are re- 
spectfully requesting that Dr. Seiller's sentence on the 
remaining count be time served. 

Dr. Seiller has already served one and a half 
years of his federal sentence, his prior federal sentence. 
Prior to that time he served two years of a state sentence 


on related charges. He has therefore been incarcerated 


continuously for three and a half years. 


This is, of course, a fairly lengthy incarcera- 
tion under any point of view but for Dr. Seiller, it has 
been an especially punitive one because of his medical 
condition. 

Dr. Seiller has been suftrering for approximately 
four years from a condition which has been tentatively diag-| 
nosed as a vascular spasm. This has produced vertigo, 
loss of equilibrium, nausea, vomiting, has required him to 
get around only by the use of either canes or on occasion 
a wheelchair. 

It is also important to note that most of the 
time that he has spent in incarceration has been spent 


in hospital units because his condition has prohibited 
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him from living in even the normal population of the prison 
setting. 

Moreover, as the government has pointed out, 
there is an INS detainer against Dr. Seiller so that even 
if this Court did impose a sentence of time served, Dr. 
Seiller would not be set free but would be turned over 
to the custody of INS, which would then proceed against 
him. 

loreover, Dr. Seiller is facing divorce proceed 
ings. Those divorce proceedings are on the ground of 
his incarceration so this is sort of an additional punish- 
ment. He faces the possible loss of his wife and daughter 
as a result of his conviction in this case. 

I would like to point out in relation with that 

at Dr. Seiller's wife is present in court today. Al- 
though the divorce proceedings are going on she remains 
Supportive of her husband and wished to demonstrate that 
by coming here today. 

Moreover, I urge the Court in considering sen- 
“tence to consider the positive factors relating to Dr. 
Seiller. After his initial sentencing before this Court 
I believe the Court received numerous supportive letters 


from prominent people attesting to Dr. Seiller's positive 
I peop g 


qualities. He has been awarded membership in the Knights 
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of Malta. 

Moreover, his prison record has been exemplary. 
I attached to our sentencing memorandum three letters from 
the prison, two from senior officers, and one from the 
inmate liaison committee attesting to the fact that 
Dr. Seiller has used his medical training on numerous oc- 
casions to be of assistance both to the inmates at the 
prison that he was in or to the staff itself. 

On one occasion recently,in fact, he saved the 
life of an inmate who had committed suicide and was 
clinically dead when Dr. Seiller arrived. Dr. Seiller 
arrived on the scene before the medical staff of the 
prison could get there and he was fact responsible for 
reviving the individual and saving his life. 


In summary, for all the factors I have listed -- 


Dr. Seiller has been severely punished already. More- 


over, he faces the possibility of further punishments in 
the form of divorce and deportation from the wines 

Therefore we urge your Honor to sentence the 
defendant to time served on the remaining count to allow 
him to take care of his affairs with the INS and to leave 
the country, and he is willing to agree to that final 
provision as part of the sentence. 


Thank you. 
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THE COURT: Defendant, you have a perfect right 
to address the Court before sentence is imposed. You may 
remain seated 

THE DEFENDANT: I don't want to say anything. 

THE COURT: Very well. 

I think the time has come when the record should 
be made clear without the slightest trace of ambiguity. 

It has been my duty during the course of 36 
years as a judge to mete out sentences and I believe by 
this time I know the difference between a human being so 
Saturated with iniquity that he cannot succeed in throw- 
ing it off; it becomes as much a part of his makeup 
as his bloodstream. And the individual who is contrite, 
who sees the errc. of his deportment and strives to 
achieve a better ethical standard -- very often we find 
that a defendant is unaware of the many things that are 
uncontroverted which have come to the judge's attention 


and which the judge has given consideration to in connec- 


tion with the impos tion of sentence. And very oft 


judges, including this judge, are loathe to make mention 
of those debilitating factors or demerits, loathe to do 

it in open court, loathe to do it when a defendant is in 
physical pain, lauathe to do it when they feel he has al- 


ready been smitten,1l athe to do it when there are others 
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in the courtroom who might for the first time learn some 
of the secrets that the defendant has kept locked up. 


And so it was that I did not discuss at the time 


of the taking of the pleas a good deal that I would have 


otherwise pursued had t*.e defendant not come before me 
in the physical condition that he then clearly demon- 
strated. 

For instance, I was overwhelmingly satisfied that 
he had pled guilty to all @ counts and when the time 

for a meticulous breakdown, the record will show that 
the Assistant asked that the defendant utter the 

that he committed, so as to make sure that he knew 

he was doing when he pled guilty, the record will 
that I protested because I did not want the humilia- 
to come to this defendant of having to say "I knew 

" "I did this" and "I was aware of the other." 

And as often happens when the crucial words were 
mentioned, this defendant ducked. He fenced.. And I was 
aware of it. A judge doesn't become a fact-finder having 
the power to render judgment in serious criminal cases 
without a jury and stop being a fact-finder when he comes 
to sentence. 

looks upon the defendant the way he would 


look upon the defendant during the course of & trial. 


1l 

He makes his evaluation depending upon what has 
been depicted and brought to the surface. 

And so I erred, and plainly so, and the Court 
of Appeals was perfectly right when it said: You took 
an imperfect plea, Judge. 

What I should have done is to say to Seiller: 
I'm not satisfied the way you put it. Go to trial or 
I'll put this over for a week. Make up your mind what 
you really want to say to the Court. With one breath 
you say "I am guilty, I understand the charge, I have 
great faith in my lawyer, I have talked with him at length, 
everything he said to me I understood, I withheld abso- 
lutely nothing from him." 

And then in the next breath, play around with 
the words. 

Not only do I follow the mandate of our Circuit 
Court but I bow, particularly in this case, for its in- 
Sistence that you don't do it that way. Put it over or 
let him go to trial. And I have already benefited from 
the great wisdom shown by the Court of Appeals in this 


case because there has been a number of occasions since 


it handed.down its opinion here when defendants, as very 


often is the case, begin to equivocate when it comes to 


tr 


Such words as I knew that the securities had been stolen,” 
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or "I knew this" or "I know that." Everything else they 
concede but when it come to that particular word or its 
equivalent, they shy away from it. And what I have done 
since is to say, "I cannot accept your plea. I am not sat- 
isfied. Go to trial.” And without exception, without ex- 
ception, they have asked the Court to put it over for an- 
other day or two to give further consideration to the plea, 
and I have acquiesced, and in every single case, they have 
come forward with a veritable cataract of disclosure. 

And so I am indebted to our learned Court for 
another example of its -- of the high order of its wisdom. 

In order to meet what becomes our duty on the 
resentencing of this defendant on the only count with which 
we are now concerned by way of sentence, and that is 71 
Criminal 675, Count 3, I have gone into everything. I have 
reevalua.ed, reconsidered, rather, each and every paper 
and I make a 
that I did not feel I could utter in open court at the time 

and by that I mean the probation report, and 
part of this record. 


ir. Clerk, you will mark it as aC s exhibit 


right now. I hand you to be marked, aS an exhibit, the 


full report of Probation Officer Best which Mr.Young has 


has examined for the 
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government. Maik that, please. 

Please mark the updated probation officer's re- 
port which was also shown and examined by Mr. Young and 
by Mr. Sear. 

(Court Exhibit 2 marked.) 

THE COURT: You will also mark 
hibit Mr. Young's sentencing memorandum. 

(Court Exhibit 3 marked) 

THE COURT: You also will mark 2 exhibit 
and a part of this very proceeding now being conducted the 
nine-page letter from this defendant bearing a date of 
May 18, 1972. 

(Court Exhibit 4 marked) 

THE COURT: You will please also mark as a Court 
exhibit and make a part of this proceeding the letter by 


this defendant asking for a reduction of the sentence hereto-'| 


fore imposed bearing date April 30, 1973, which we treated 


as a motion to reduce sentence pursuant to Federal Criminal 
Procedure 35 and which we denied and so informed the de- 
fendant on June 11, 1973. 
(Court Exhibit 5 marked) 
COURT: And, lastly, and at least for this 


mark as a Court exhibit the copy of our memorandum with 


respect to another application by the defendant with respect 
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to the sentence heretofore imposed, a memorandum dated 
January 24, 1973. 

(Court Exhibit 6 marked) 

THE COURT: I will, from Court's Exhibit 6, read 
what already appears in the opinion of the Court of Appeals 
and I feel today the same way that I felt when I wrote this 
last memorandum of January 24, 1973. 

"Let the record show that having listened to the 
defendant, I'm content state for the record that his 
alacrity of response and his show of intelligence that he 
demonstrated was based not only on what he said but also 
on his facial expressions,and as a fact-finder I am content 
that this defendant knows the full Significance of what he 


has undertaken to do by taking a plea cr quilty to each one 


of the three conspiracy charges, and accordingly I direct 


the Clerk to enter a plea of guilty as to each conspiracy 
charge contained in 71 Criminal 67° and a plea of guilty to 
the conspiracy charge set forth in 71 Criminal 676." 

I quote thet in particular to emphasize th: 
regarded this defendant at the time and still do as a man 
of superior intellectual achievement, but I hasten to add, 
who put that echievement and intellectual attainment to 


bad use. 
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who claims that everybody has set upon him and he is the 

victim, not the culprit, not the offender. The judge is 
condemned. The Assistant United States Attorney is con- 

demned. Everybody is condemned. 

In the letter already marked in evidence, the 
detailed letter by the defendant, there isn't even an 
avowal, to say nothing of a word or a phrase or a sentence 
of contrition. Not at all. Nothing. He is the one 
who has been outraged. He is the one who has been sinned 
against but he never sinned. 

That may be a line that you can cast upon those 
who have not got the ability to respond but the judge 
thinks he has the ability to respond, and he is responding 
now. 

I did not do it at the time of sent-..ce for 
the reasons I have already assigned. Something you really 
would not understand. And that is sympathy. It put 
restrictions on my tongue and therefore you felt that the 


judge was an imbecile, unaware, and that you could use me 


and put upon me the way you have so many people and gotten 


away with it. 
Your machinations, your operations were deep- 
seated and for a very, very long time, and I entertain no 


hesitancy eat a in saying that I am convinced that it is 
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Still a part of your makeup. 

I am not dealing with someone who has offended 
the law and who comes in asks for forgiveness and 
goes through an overwielming recital or demonstration of 
contrition with the enormity of his offense and willing 
to make amends-~-"help me" -- we have no such person here. 

The extent of his onerations and the enormous 
amount of money that he was able to lay his hands on by 
connivance and two-timing and trickery is unbelievable, 

a veritable Kreuger. 

These things we knew but we allowed our sympathy 
for the defendant's physical condition to cut down the 
enormous sentence by comparison that would have been his 
lot if it were not for our estimate of his physical con- 
dition and the fact that he had been stricken. 

We still are sorry that he is physically ill. 


Thatis no answer to all thathas accumulated with regard to 


the behavior of this defendant and his dangerous proclivities 


Let me tell the defendant in plain language that 
when a judge-~- wipe that snicker off your face, Mister, it 
doesn't do you any good and it isn't becoming and I detect 
tS It is the reaction of these smart-alecky fellows that 
are clever. I have seen it over and over again. Just wipe 


it off and just Ster becaus think I] 
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number. You are not going to deter me by your snicker. 


When a judge comes to sentence a defendant who 


stands convicted by way of a plea or after trial, the judge 


as a right on the sentence to consider what other charges 
are pending against that same defendant even though he has 
not been found guilty either by plea or by trial with re- 
gard to those additional charges. In fact, the judge has 
a right to look to a trial record where a defendant after 
trial was acquitted and make an estimate of the defendant 
at the time of that trial that ended in acquittal. Any 
information that can be gleaned from that record is for 
the judge to take into consideration and weigh, and so 
while I have set aside your plea in two counts, there is 
nothing now that I come to sentence you on the third count 
to prevent me from recognizing a not guilty plea to two 
other counts and the additional information that I have 
which came from your lips before me with regard to those 
two counts in connection with which two counts you have 
entered a plea of not guilty. 

So I have much more before me than I usually do 
which is nothing more than a recital of a charge with re- 
spect to which a not guilty plea has been entered. 

I have heard you with respect to those two 


iot to the extent of finding you guilty of cither 
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one of them but such informati as you gave me when you 
spoke up with respect to those wwo counts. 
s 
I think that painful thouch it is,and now that 

the wraps are off as they must be on such an occasion, I 
would like to emphasize that the judge doesn't cease being 
a fact-finder when he comes to taking a plea or when he 
observes the conduct of the defendant with regard to any 
criminal charge. 

It g me an opportunity to evaluate that 
being betore me. I don't have to say anything. 


I happen to speak out very often. Most judges 


take it all in, they remain silent. They make no comment. 


But to say that they have not observed and that they have not 


formed an estimate of the person is ridiculous. 

I am afraid that's where you led yourself off 
the sensible path, Mister. You thought that just because 
I didn't give you line for line everything that was oper- 
ating in my mind with regard to you that therefore you had 
fooled me. 

You got a record and it is a record that shows 
the extent of y devilment. 

November 23, 1951, Superior Criminal Court No.3, 
Weisbaden, Germany: ten months in prison for attempted 


froud through bankruptcy and embezzlement Defendant was 


} 


i 


~— 


v 


ao 


~ 


oO 


10 


13 


14 


97 
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aiso deprived cf the right to work as a self-employed 


businessman for tiree years. Defendant completed service 


of prison term on 1-15-54 an began serving a three-year 
probationary period. 

Next. July 4, 1958. Fined 50 German marks 
at the Custom House, Laurrach, Germany, for duty evasior. 

Next. June 22, 196€, arrest warrant issued on 
charge of bankruptcy fraud. Defendant was charged with 
mishandling Fooks of firms, Joe Seiller Limited, partner- 
ship and Erdmann & Company, that defendant operated in 
Weisbaden, Germany. Defendant also failed to file for 
bankruptcy when his firms were insolvent and excessively 
in debt. 

Next. Vefendant also mishandled the books of 
other cumpanies. Milton M. Sperber & Company Limited and 
Kompass Film company in Weisbaden and Mainz, respectively. 
Defendant illegally appropriated chattels belonging to 
Otner people and fraudulently misappropriated funds in the 
amount of 40,000 German marks for his own use; according 
to the District Attorney. 


Ac 


As a result of this and other illegal schemes 


tty 


or mishandling funds, arrest warrants were issued for de- 
fendant in 1961, 1962, 1963. 


Defendant's explanation for the above is that 
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he was an agent for the United States Government and could 
not disclose the name of the agency for which he worked 
because of national security reasons. 

This appears to be another example of defendant's 
conniving and his expertise at shifting responsibility for 
his criminal deportment. 

Now we come to his prior record in the United 
States. We rave the count to which we are addressing 
ourselves with respect to the sentence and we have the 
other two counts to which a plea of not guilty has been 
entered. Then we have something more. We have this 

ndent in 1970 in the Supreme Court here in Manhattan, 
charged with grand larceny, possession of a forged instru- 
ment and he was sentenced to two years. 

Let's go to another factor relating to this 
man's machinations and these relate to his application for 
a permanent residence status. 


When defendant was seeking to attain permanent 


y through the Immigration and Naturalization Service; 


the report, he was extremely active in attempti-g to 
the Immigration and Naturalization Service to pas 

favorably on his application. Copies of letters subn 
ted on his behalf to Unitedc States Senators and the Special 


Assistant to the President of the United 
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“rather heavy-handed attempts in manipulating these highly- 
placed government officials to the defendant's advantage 
through threatening the United States with loss of substan- 
tial investment capital allegedly controlled by the defend- 
ant for numerous interests which he represented professionally 

Further support of the Court's estimate that | 

is a fraud, a manipulator, a faker, a conniver. 

We had occasion in one of the exhibits already 
marked by our good clerk to say to this defendant with re- 
gard to his motions or what we considered as a motion to 
reduce the sentence, we had occasion to say, and I quote 
“We are compelled to brush aside as baseless and completely 


without factual support the assortment of reasons defend- 


ant now advances in support of the relief he seeks. 
Typical of the reasons presented are two: that- 
at the time of the plea he was in a state of debilitated 


health which rendered him unable to think properly and that | 
| 


a language barrier interfered with full comprehension of 


the total significance of the proceeding. 

As to the former, not the slightest indication 
vas discernible of any limitation whatever in respect of 
his thinking processes and as to the latter, his answers, 


although tinged with a Teutonic inflection, he is a Cerman 


national, flowed freely. He had no need to search for 
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the proper word and his pertinent responses pounced upon 
the questions to which they releted. Indeed, defendant 
was in full command of the situation.” 

That was another example where he tried to put 
over @ fast one. He thought the judge had not observed 
and had not made an estimate that he was nothing but a 
faker and a clever one at that. 

The point I am emphasizing is that ever since we 
dealt with this defendant on the prior occasion, not a 
Single word has come from him in which he has shown con- 
trition even with respect to what he did as to the count 
in connection with which we are now about to impose sen- 
tence. 

On the contrary, his letters have been full of 
blame of everybody and that he was the innocent victim 
and everyone is taking advantage of him. 


I will come to what has been advanced here in 


open court with regard to deportation. I do not want to 


omit su tc are in the defendant's favor. I re- 
am aware and I think quite forcefully 
properly that the defendant has these physical impedi- 
ments. That still operates and still is a significant 


factor. I'm not bound by any sentence heretofore 


ive the maximum if I choose to 
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light of what has been brought to my attention since the ap- 
pearance of the defendant. I can reduce it. I am not 
shackled. 

I feel deeply sorry about the <ondition of the 
defendant's mother in Germany, the conditions of her health. | 
I regard it as unfortunate and it is something to consider 
that his own immediate family ties are in a state of dis- 
ruption. 

I have already received some information with 
regard to the act Mr. Young properly made mention of, and 
that is the conduct of this defendant with regard to a 
fellow inmate recently. hat stands him in good stead. 

In effect, what we have endeavored to do in our 
own limited fashion is to reveal the X-rays and to hold 
it up to the patient so that) «= can see what we are talking 
about. 

We come now to what the situation is with regard 
to deportation. I think the record should be very clear 
on what happens so frequently when a judge considers ele- 


ments other than, or factors, other than those relating to 


‘the imposition of jail or a confined period of time by 


way of sentence. 
We are often asked, for instance, in fraud cases 


involving income tax: Judge, will you give me a chance? 
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I admit IT owe so much and so much. I can pay it in 30 days. 
Or: Judge, this defendant is about to be disciplined as a 
member of the bar. je faces disciplinary proceedings. Will 
your Honor please take that into consideration? Or: Judge, 
this man, my client is going to be deported and they have 
a very good case on him, and I'm afraid that there is nothing 
left but to capitulate. It is going to take a little 
time to wind up the proceedings but that's going to be the 
inevitable result. 

Most of the time I find that having taken a 

chance, to use the vernacular, most of the time the dis- 
ciplinary proceedings never came into effect at all, the 
deportation never happened, the repayment to those from 
whom money was stolen has not taken place, and it is just 
a method of stalling or asking the judge to be considerate 
of something that has no real weight 


The defendant asked for 90 days to wind up his 


affairs. How does he know it is going to take 90 days? 


When the 90 days are up - he didn't know, he will maintain 
that such and was what the judge in the divorce pro- 
ceedings felt essential and it will therefore take another 
six months to get it. "90 days 

Well, that is not impress ; > is nothing 


tangible, It 1S nothing that has yr ueaning because it 
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may go from 90 days to 90 months. I am sure that this 
defendant has no higher evaluation of America than he had 
when he saw fit in his application to me for a reduction 
of sentence, he said, in his own handwriting what I am 
about to read into the record. He had a right to say it 
ut to say that this doesn't sum up his attitude toward 
country that gave him asylum is to close one's eyes 
and I don't intend to do it. It is in his application 
dated April 30, 1973. He includes the following: 
"I wanted to leave this country of false slogans 
and with people I am unable to understand." 
And in another place, his condescension, the 


habit he has of waving aside as of small consequence, ac-: 


| according to his superior intellect,what is presented to him. 


He made a Similar comment with regard to America. 

Well, there really is nothing to compel him to 
remain. I should think he is the one who is asking me to 
consider the deportetion proceedings. He is the one who 
has said, through his lawyer today, thathe is ready to 
leave. I didn't inject it. He @did. He asked me to 
consider it in connection with the sentence. 

quite positive that if under the same cir- 
cumstances our positions were reversed, Seiller, you would 


in sentencing, give the maximum in the light of all that's 
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been recited, but the fact that you don’t understand 
sympathy doesn't deter me from exercising it. The fact 
that you don't appreciate or evaluate these attributes of 
higher civilized deportment shouldn't make any impression 
upon me and it doesn't. 
For all the reasons I have recited and addressing 
solely to the count before on which you are about 
and I might add that that would have been 
the same sentence at the time I sentenced you before, 
whether there was one count or whether there had been five 
counts, your behavior was the same diabolical, or of the 
Same diabolical nature. The fact that there were two 
other counts made no, had no significance as far as I am 
concerned. You would have received three years if there 


had been only one count to which you pled guilty. 


I am sentencing you again to three years on that 


count, Count 3, and I will have the record reflect that 
if you decide to consent to the deportation, and go about 
it promptly, I will be inclined on a motion to reduce the 
sentence just imposed,to reduce the sentence and possibly 
as reducing it to the 
Mr.Young, have I made 


Yes, you ve your Honor. 


SEAR: Yes, your Honor. 

I wouldmake two quick requests. Pirst of all, 
I think the record should reflect, I believe, what your 
Honor is ordering; that Mr. Seiller, the marshals sur- 
render Mr. Seiller to the custody of Immigration and 
Naturalization for deportation to take place -- 

THE COURT: Sir, I don't want any of those things 
now. If you have anything to do with regard to it, vou 
write a letter, confer with Mr. Young. I will be glad 
to speak to both of you. I will do anything you wish. 
Den't start making statements as to what I intend. 

I have made it very, very clear what the sen- 


tence is and everything -- the time élready spent by 


this defendant with regard to the prior sentence applies 


to the sentence just imposed, but with regard to future 
Operations, I made it clear that Mr. Young wouldhave to make 
his motion to reduce the sentence I have just imposed, and 
until he dces it, there is no need to take up any of these 
things, is there? 

MR.SEAR: No, your Honor. 

I willmake-- I will write a letter to your Honor-- 

THE COURT: [ don't care what you do. I will 


°-, please forgive me for 
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ing so determined, I don't want to add anything other 
than what I have said. This is it. I have given him a 
three-year sentence. The time that he has already served 
to apply to that three-year sentence, and 
have said I will entertain a motion to reduce the 
sentence just imposed, and that I might even go to the ex- 
tent of reducing it to the time already served if the 
defendant consents toc deportation. 
Isn't that clear? 
EAR: Yes, your Honor. 
THE COURT: That's all. You think thet out and 
act accordingly rather than sending letters and telling 
me this, thet, and the other. You do what you think the 
government should do if you think the government should do 
anything. My suggestion would be that you both get to- 
gether and confer with one another in the event that Mr. 
Young decides such an application should be made to the 
Court. If there is no such application, then there is 
nothing further for you or for me to do, is there, really? 
SEAR: That is corract, your Honor. 


Honor,at this time the qovernment would 


move miss the two counts to which Mr. Seiller just 


Indictment 71 Criminal 


THE COURT: Decision reserved. 

MR. YOUNG: Your Honor, could I just apply for 
an order that Dr. Seiller be kept temporarily at the 
Metropolitan Correctional Center while we make the ar- 
rangements on the deportation; otherwise, he may be 
transferred back to Springfield immediately, and it will 
make it very difficult for us to expedite it. 

THE COURT: Mr. Young, my estimate of your 
client has been made, I hope, clear. I feel the enormity 
of his -- the nature of his character and, frankly, I 
don't want other people in this country to be victimized. 
I still think he carries that characteristic that is ex- 
tremely dangerous, not only to him, but to others. 

I think the better part of wisdom would dictate 
that both counsel and the judge go into the robing room 
and talk for a few minutes and may get some of these 
worrisome angles out of the way, and will the marshal keep 
the defendant tiere and the Court is in session until I 
come back to the bench. 

Do you understand that, Marshal? 

Come on in, counsel. 

(In the robing room) 


(Discussicn off the record) 


THE COURT: We have had a discussion off the 


lz:mg 30 


Lal 


record with my two lew clerks present and Mr. Young and 

Mr. Sear, and I endeavored to make it very brief, to ex- 

plain that there was ro personal vindictiveness here what~- 

soever, but I felt the time had come to hold up the mirror 

to this defendant, that I am very much interested in re- 

habilitation, that I have se none of that in evidence with | 

regard te this defendart. | 
I went further and said that if the defendant 


decides to consent to the deportation, and I gather that 


he seems to be inclined to look in that direction as a 


possibility, if he does, why, then, certainly I want counsel 


to bring ‘» a motion to reduce the entence just imposed 
and if all is in order, I see absolutely no reason ri 
now why I should hesitate to reduce the sentence to the 
<ime already served. 

If the motion papers are complete, it seems to 
me, and with an answer from the government with respect to 
those papers, it should be done expeditiously, I would be 
inclined, if all is in order, to siqn an order reducing 

already served within 24 hours after 
are placed in my hands. 
I place upon the record. 


I will state 


6 


9 
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until the close of next Tuesday. 

Is that fair enough, Mr. Young? 

MR.YOUNG: Yes. 

THE COURT: Is that fair, Mr. Sear? 

MR. SEAR: Fine, your Honor. 

(In open court) 

THE COURT: Mr. Seiller, we had a talk in the 
robing room and it relates to what has already been placed 
on the record. 

Your lawyer is going to talk to you with regard 
to this deportation matter and I just reiterated in the 
robing room what I said out in open court, that if you de- 
cide to consent to deportation, which you more or less 
indicated that you might very well do, you having brought 
thematter of deportat’ .. and called it to my attention, 

I will act on the mocion to reduce the sentence to the 
time already served and act on it expeditiously. 

I order that this defendant remain here, Marshal, 


until the close of next Tuesday, which means the 29th of 


June. Whatever steps his attorney takes will depend on 


our future order with regard to this defendant remaining in 
Manhattan but for the present moment, please understand it 
is the direction of the Court that he remain here in 


Manhattan, contined here until the close of the 29th of 


:mg 
June,next Tucsday. 
there anything else, gentlemen, before I 
leave the 1 for the time being? 
YOUNG: Could I just request that I be given 
an opportunity to have a brief interview with my client 
in the back room? 
allow the attorney every 
courtesy. ie has done his job as a lawyer to the hilt 
and I have qreat respect for him. Let him talk, make it 
convenient, take them anywhere you wish so he doesn't have 
to go to the Correction Center quarters-- are you aliowed 
iat under the ruies? 
THE MARSHAL: Your Honor, they frown on it 
downstairs but if it is all right with Mr. Young, I can 
make arrangements in Room 334, if that's all right with 


him. 


THE COURT: 334. Will you that, Marshal? It 


a courtesy to me because I want extend that courtesy 


him. Is thut understood now? 
Very well, is there anything else, Mr. Young? 
YOUNG: No, your Honor. 
COURT: Is there anything else? 
SEAR: N your Honor. 
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UNITED STATE DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATE OF AMERICA No. 72 Cr. 676 
-against- NOTICE OF MOTION 


JOSEPH SEILLER, GABRIEL 
INFANTI and NATHAN KURTZ, 


Defendants. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF ANERICA 


-against- No. 71 Cr. 675 


JOSEPH SEILLER, WILLIAM SILVERMAN NOTICE OF MOTION 
ROBERT COHN, MICHAEL SALVAGGIO 
and STEPHEN SALVAGGIO, 


Defendants. 


PLEASE TAKE NOTICE, that upon all of the proceedings 
heretofore had, the indictments herein, and upon the affidavit 


of JOSEPH SEILLER, duly sworn to the //*: day of January, 1973, 


| 
| 
i 
4 
, 
7 | 
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a motion will be made before the HONORABLE JUDGE IRVING BEN 


COOPER, United States District Court Judge, on the Vth day 
January, 1973, at 10:30 A.M. or at such time as counsel can 
heard for an order withdrawing the pleas to the indictments 
above set forth above and for such other, further and different 
relief as may be just and proper in the premises. 


Dated: New York, New York 
January 11, 1973 Yours, etc. 


CALLY & CALLY, ESQS. 

Attorneys for Defendane 

Joseph Seiller 

150 broadway 

New York, New York 10038 
HON. WHITNGY “IORSH STYMOUR, IR. Telephone No. 964-5751 
United Stites Attornry 
Unitec States Courth’.-se 
Foiey Square 
40 Certre Street 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 71 Cr. 675 
71 Cr. 676 
JOSEPH SEILLER, et al., 
MEMORANDUM 
Defendants. 


IRVING BEN COOPER, D. J. 


We distinctly recall the guilty plea‘? 
on May 1, 1972 to each of three conspiracy counts (Indict- 


ments 71 Cr. 675, 676) by defendant Seiller who now seeks 


to be relieved thereof. His appearance before us yester- 


day (January 23, 1973) in open court (at which time a date 


for sentence was fixed) reinforces our recollection. 


The official court reporter's minutes clearly 
delineates the unequivocal understanding by movant of each 
and every step involved in, and the full scope of, the plea- 
taking procedure. What those same official court minutes 
do not reveal is the vocal impression imparted by interroga- 
tion and response to the words reflected therein and which 
gave positiveness to the entire proceedings then under way. 
The defendant at all times was impressively alert, umvaver- 


ing, distinct and in full control while undertaking to 


respond to the questions propounded. We are constrained 
to and do repeat what we then concluded (official trans- 


cript of May l, 1972, p.21): 


Let the record show that having listened to 
the defendant, I am content to state for the 
record that his alacrity of responses and his 
show of intelligence that he demonstrated was 
based not only on what he said, but also on 
his facial expressions and as a fact finder I 
am content that this defendant knows the full 
significance of what he is undertaking to do 
by taking a plea of guilty to each one of the 
three conspiracy charges, and accordingly, I 
direct the Clerk to enter a plea of guilty as 
to each conspiracy charge contained in 71 Cr. 
675 and a plea of guilty to the conspiracy 
charge set forth in 71 Cr. 676. 


The papers are quite bare o£ factual assertion; 


that which is presented is unimpressive and unconvincing. 


We are compelled to brush aside as baseless and 


completely without factual support, the assortment of 

reasons defendant now advances in support of the relief he 
seeks. Typical of the reasons presented are two -- that at 

the time of the plea he was in a state of debilitating health 
which rendered him unable to think properly and that a language 
barrier interfered with full comprehension of the total sig- 
nificance of the proceeding. As to the former, not the slight- 


est indication was discernible of any limitation whatever in 


respect of his thinking processes. And as to the latter, 


his answers, although tinged with a teutonic inflection 


(he is a German national), flowed freely, he had no need 


to search for the proper word, and his pertinent responses 
pounced upon the questions to which they related. Indeed, 


defendant was in full command of the situation. 


We suspect that the instant application was pre- 
cipitated by the acquittal recently of one of defendant's 
co-conspirators. In any event, on the merits the piea in- 
terposed to each of the three conspiracy counts by this de- 
fendant on May 1, 1972 must stand and his instant motion is 


denied in all respects. 
SO ORDERED: 


New York, N.Y. 
January 24, 1973 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NiW YORK 


NITED STATES OF AMER 
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-v- Ps AFFIDAVIT 


JOSEPH SEILLER et al., : 71 Cr. 675 
71 Cr. 676 


eee 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
SOUTHERN DISTRICT OF NEW YORK 


ay 5. OF N 
“wgeye 10 

MAURICE M. McDERMOTT, being duly sworn, deposes 
and says: 

1. I am an Assistant United States Attorney in 
the office of Paul J. Curran, United States Attorney for the| 
Southern District of New York and am in charge of and 
familiar with the facts of the above entitled cases. 

2. I make this affidavit in opposition to 
defendant Joseph Seiller's motion to vacate his sentence 
imposed as a result of his pleas of guilty to the conspiracy 
counts of the above-entitled indictments. 


3. Indictment 71 Cr. 676, in two counts, was 


filed on June 23, 1971. Count Two charged Seiller, Nathan 


| 
| 
| 


Kurtz and Gabriel Infanti with transporting stolen securities 
valued at $5000 or more in foreign commerce in violation of 
Title 18, Unite. States Code, Section 2314. Count One 
charged the same three defendants with conspiring so to do 


Gn Moxy 1, 1972, defendant Joseph Sciller plea 


Count One. 


mt 7L Cr. 675, in 


also filed on June 23, 1971. Counts One and Two charged 


defendant Seiller and William Silverman with transpcrting 
stolen securities valued at $5000 or more in foreign 


mnerce and with conspiring so to do. Count Three charged 


‘rman, Michael Salvaggio, Stephen Salvag 


sgi0 
and Robert Cohn with a separate conspiracy to transport 
stolen securities valued at $5000 or more in foreign 
commerce. On May 1, 1972 defendant Seiller pleaded guilty 
to Counts One and Three. 

> January ll, 1973 defendant Joseph Seiller 
moved to withdraw the aforementioned guilty pleas. This 
motion was denied on January 24, 1973 (See Memorandum of 
Judge Cooper attached hereto as Exhibit A). 

6. On March 21, 1973, defendant Joseph Seiller 
was sentenced to a term of imprisonment of tiivee years ona 
each count to run concurrently with each other, but con- 
secutive to a New York State sentence which defendant Seiller 
is presently serving. 

7. The present application is little more than a 
rehash of the claims which were made and rejected on his 
earlier motion to wi idraw his guilty pleas, namely, that 
he was ill at the time of his plea, that he had trouble 
understanding English, and thet he wasn't versed in An 
jurisprudence. The Court specifically fcund that thes 


claims were ‘baseless and completely without factual 


supporé."' The only variations on this theme that the 


acue, corclusory allegations 


that he ‘cooperated with the Government and that the 
Government failed to make this cooperation known to the 
sentencing judge and also failed to ask for leniency on his 
behalf as he had been allegedly promised. Defendant also 
claims that his attorney said the most he “could expect 
would be a suspended sentence". 
7. Defendant Seiller, accompanied by his attorney 
appeared voluntarily in your deponent's offices on one or 
two occasions on or about the date he entered his guilty 
pleas (May 1, 1972) for the purported purpose of cooperating 
with the Government in the prosecution of his co-conspirators 
Kurtz and Infanti, whose trial was scheduled to begin shortly 
(This trial began on May 8, 1972 before the Honorable 
’ Irving Ben Cooper and a jury). The net result of these 
discussions was that your deponent concluded that defendant | 
Seiller would not be a credible witness because of his 
evasiveness and his consistent attempts, even in the face 
of the evidence to the contrary,to minimize his own cri- 
minal involvement in three sepurate schemes to dispose of 
~ millions of dollars of stolen securities. As a result 
thereof, he was never called as a witness against any of 
his co-defendants. 
&. Certainly, at no time during these dis- 


cussions did your deponent tell defendant Sei ller he could 


McD :mm 
* 69-0252 


expect the Court to treat him leniently, nor did your 
deponent say that tl.2 Government wculd request such treat- 
ment for him, as seems to be implied in his moving effidevit 
(p. 3). At best, if the discussions touched it all on the 
consequences of cooperation with the Government, the de- 
fendant would have been .oid the following in accordance 
with your deponent's immutable practice: That the Government 
can in no fashion guarantee, nor would it attempt to gua- 
rantee, or seek assurances as to a defeniant-witness' sen- 
tenée; that this is a matter solely within the province of 
the sentencing judge; that while it would seem reasonable 
that the sentencing court would be more favorably disposed 
to a person who has made a clean breast of his wrong-doing 
and has attempted to help the Government in the prosecution 
of his cohorts, this was by no means certain; and that if 
the witness testified truthfully, candidly, and fully, this 
would be made known to the sentencing judge. 


9. Defendant Seiller's likewise belated claim 


that his attorney James Caily said the most he "could expect. 


would be a suspended sentence is unequivocally denied by 


Mz. Cally (See affidavit of Mr. Cally attached hereto as 


“Exhibit B) and in light of his past cla’ms, which have been 


rejected by the court as being without basis in fact, it is’ 
inherently suspect on its face. 
10. While the Government maintains that thx 


defendants’ present allegations are wholly withcut 


MMMcD :mm 
69-0252 
, it could be argued in light of the authorities in this 


circuit, e.g. Dalii v. United States, Slip. Opin. 1391, 1394, | 


_ F.2d, (2d Cir. Jan. 14, 1974); Taylor v. United States, | 
| 487, F.2d 307 (2d Cir. 1973), that these allegations raise 
| questions of fact that must be resolved by an evidentiary 
Pere Consequently, the Government does not oppose the 
| holding of a hearing. 

WHEREFORE, the Government respectfully prays that, 


| following a hearing, the defendant*s motion be in all 


| respects denied. 


_--— 
a 


MAURICE M. McDERMOTT, 
Assistant United States 


ii Sworn to before me this 


| 10th day of May, 1974. 
LG ; | 4 
| AO Ctlitlhice 


GLORIA CALABRESE 
Notary Public, State of New York 
No. 24-0535340 
Qualified in Kings County __ 
— Commission Expires March 30, 1973 
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UNITZ) STATES DISTRICT COURT 
THE SOUTHERN DISTRICT OF NEW 


AMERICA 


-against- 


DR. JOSEPH SEILLER 


STATS OF NEW YORK 
COUNTY OF NEW YORK ) 


JAMES J. CALLY, 
That he is an 
before thi 


the affidavit on his 


a suspended sentence for his cooperation with the authoritias. 
That statement was never made by the 
movant, moreover, no promises or representations were made to 


the said defendant by the deponent. As a 


his troubled p2riod your deponant sented him without any 


compensation. Apparently, his circumstances has changed fron 


of gratitued to one of smaar; which certainly Coes not 


the defendant. 
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I received the 3ine motion or the US-Attorney dated on 
way lOth, 1974 anc ing no me, I would 
like to clarify certain racts voiced in said opposition: 


° Yne description of the two indict nts in question is 
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ain facts which support ny allegation of 
stress and pressure as I took my 
As the US-Attorney 
jindictement 71 Cr 676, 1 was 
fefandants Gabriel Initanti or Nathan Kurtz pri 
arrest. I did not s the securities in question and 
with Infanti and K zg were exclusively through fir. Allan C. 
Kane and Stanley ‘iyman. I was that the securities and the 
ownership could be checked by an American stock brokerage hous? 
an American bank with anch in Frankfurt/Germany, 
to assume that the securities were in the lesal ownership 
sellers. If hr. Kane end fi Yiyman would have been questio- 
, this woula have come to light. In my capacity as a business 
consultant, I was employed to loox first for a lender against 
tnese securities aud later ior a buyer willing to pay in suro- 


Dollar at u discount rate because the market at the given time 


started to so down. I founi this buyer and took every safeguard 
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JOSEPH SEILLER v. U.S.A. - PRO SE 74 Civ. 1598 0 |* 
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Petitioner brings this action pro se under .% 
U.S.C. $2255 to vacate his judgment of conviction on the 
ground that his plea of guilty was not voluntary. He gives 
various reasons for this motion, most of which were disposed 
of in our memorandum cpinion of January 24, 1973, wherein we 
referred to them as "baseless and completely without factual 


support." (Page 2). 


& In the motion before us now, petitioner alleges 
— -~ certain new grounds: that he was told he could expect leniency 
} Se \ exom the Court in return for his cooperation with the Govern- 
\ ee Se ment, and that his attormey told him that the most he could 
1s r= * 
ees “~ expect at sentence would be a suspended sentence. 
| fe , These new grounds are forcefully denied in <;‘t- 
y > da--its submitted by the Government and petitioner's attorney. 


Petitioner's reply thereto is without substance -- words that 


are hollow and consequentiy unpersuasive. 


Under the facts and circumstances here, petitioner's 


papers are clearly insufficient to warrant a hearing and sail 
to meet the test o1 the Second Circuit in Taylor v. U.S., 487 
F.2d 307 (2d Cir. 1973). See Dalli v. U.S., 491 F.2d 758 (2d 
Cir. 1974). 


Accordingly, petitioner's motion is denied in all 


New York, N.Y. 


June 12, 1974 IP F f 
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For tis Secorp Circuit 
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No. 804—September Term, 1974. 
(Argued March 27, 1975 Decided December 1, 1975.) 
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JOSEPH SEILLER, 


Petitioner-Appellant, 
v. 


Unirep States oF AMERIC! 


Lespu:dent-A ppellee. 


EE 


Before: 


Mutuicay and Timpers, Circuit Judges, 
and Tuomsen, District Judge.* 


te 


Appeal from an order entered in the Southern District 
of New York, Irving Ben Cooper, District Judge, denying 
a motion to vacaie a judgment of conviction and con- 
current. sentences following pleas of guilty to three counts 
of conspiring to transport stolen securities in foreign 
commerce 

Affirmed as to one conspiracy count but remandeu for 
reconsideration of sentence on that count; reversed as to 


the other conspiracy counts and remav''ed for repleading 
to those counts. 


Thomsen, Senior Unitea es District Judge, Distri 


‘cing by designation, 


6509 


oe 
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MicuarL Younc, New York, N.Y. (William J. 
Gallagher, ‘The Legal Aid Society, Federal 
Defender Services Unit. New York, N.Y., 
on the brief), for Petitioner-Appellant. 


Tomas H. Sear, Asst. U.S. Atty., New York, 
N.Y. (Paul J. Curran, U.S, Atty., and Law- 
rence §. Feld, Asst. U.S. Atty., New York, 
N.Y., on the brief), for Respondent-Ap- 
pellee. 


Timbers, Circuit Judge: 


On this appeal from an order entered June 15, 1974 in 
the Southern District of New York, Irving Ben Cooper, 
Di:' ict Judge, denying with ut a hearing a motion pur- 
suant to 28 U.S.C. §2255 (1970) to vacate a judgment of 
conviciion and concurrent sentences following pleas of 
guilty to three counts of conspiring to transport stolen 
securities in foreign commerce, the essential issues are: 
(1) whether the guilty pleas were accepted in violation of 
Fed. R. Crim. P. 11;! and (2) whether sufficiently substan- 
tial issues were raised in the district court to have war- 
ranted an evidentiary hearing. For the reasons below, we 
affirm as to one conspiracy count but remand for recon 


Fed. R. Crim. P. 11 provides: 
fendant may plead not guilty, guilty or, with the consent 
of the court, nolo contendere. The court may refuse to accept a 
plea of guilty, and shall not accept such plea or a plea of nolo 
contendere without first addressing the defendant personally and de 
ing that the plea is made voluntarily with understanding of 
ture of the charge and the consequences of the plea. If a 
§ or if the court refuses to aceent a plea 
it corporation fails to appear, the court 
plea of not guilty. The court shall not enter a judg- 


vuilty unless it is satisfied that there is a 
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sideration of sentence on that count; and we reverse as 
to the other conspiracy counts and remand for repleading 


to those counts. 


Facts AxD Prior Procerepincs 


Joseph Seiller and others were indicted 0.. June 23, 1971 
in the United States District Court for the Southern Dis- 


trict of New York in two indictments which charged var- 


ious offenses of transporting and conspiring to transport 


stolen securities, largely in foreign commerce. 

One indictns -nt (71 Cr. 675) charged Seiller and William 
Siiverman with conspiring to transport stolen securities in 
foreign commerce in violation of 18 U.S.C. (371 (1970) 
(Count One), and transporting a stolen $1,000,000 Treas- 
ury bill in violation of 18 U.S.C. §2314 (1970) (Count 
Two); and it charged Seiller, Silverman, Robert Colin, 
Michael Selvaggio and Stephen Salvaggio with a separate 
con™ iracy to transport stolen securities in foreign com 
merce in violation of 18 U.S.C. §371 (1970) (Count Three). 

The second indictment (71 Cr. 676) charged Seiller, 
Gabriel Infanti and Nathan Kurtz with a third conspiracy 
to transport stolen securities in foreign commerce in vio- 
lation of 18 U.S.C. §371 (1970) (Count One), and trans- 
porting stolen securities in foreign commerce in violation 
of 18 U.S.C. §§2314 and 2 (Count Two). 

On June 28, 1971, not guilty pleas were entered on be- 
half of Seiller to each of the “ve counts in both indictments. 

On May 1, 1972, accompauied by his attorney, Seiller 
appeared before Judge Cooper. The attorney informed the 
court that Seiller wished to withdraw his pleas of not guilty 
and to plead guilty, with the government’s consent, to the 
three conspiracy counts, i.e., to Counts One and Three of 
indictment 71 Cr. 675 and to Count One of indictment 71 


~ 
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Cr. 676.7 As Seiller was suffering from vertigo at the time, 


he was allowed to remain seated during the proceedings. 
§ if 5 


The court thereupon conducted a detailed, comprehensive 
voir dire examination of Seiller to determine whether to 
accept his pleas of guilty. The court ascertained, among 
other things, that Seiller was 47 years of age and had at 
tended a university. The court emphasized to Seiller the 
specifie consequences of his pleading guilty. The court re- 
quested that Seiller listen with care as the clerk read in 
full each of the three counts to which Seiller wished to 
plead guilty. After each count was read, the clerk asked 
Seiller whether he understood the charge as read and how 
he wished to plead. Seiller responded as io each count 
that he did understand the charge and that he pleaded 
guilty.’ 

2 The substantive counts subsequently were dismissed on motion of the 
government wh-iu Seiller was sentenced on March 21, 1973. 

The follewing is the relovant portion of the transcript of the reading 
of each count, of Seiller’s acknowledgment of his understanding of each 
count and of his plea of guilty te each count: 

“The Court: It's on you that there will be the criminal fingerprint 
record and as a result of your plea you may go to jail, not your 
lawyer and not anyone else in the case. 

So I want to be mighty sure you know what you are doing. I 
want you to listen with great care to the reading of the first indict 
ment, that is 675. 

Mr. Clerk, the lower number. 

* > . . * 

The Clerk: Joseph Seiller, on June 23, 1971, 71 Cr. 675 was filed. 

‘Count 1. The grand jury charges: 

1, On or about the first day of September, 1969, and continuously 
thereafter, up to and including the date of the filing of this indict- 
ment, in the Southern District of New York, Joseph Seiller and 
William Silverman, the defendants, unlawfully, willfully and know- 
ing.y combined, conspired, confederated and agreed together and 


and unknown to violate Section 2314 of Title 18, United States Code. 


with each other and with other persons to the grand iry known 


2. It was purt of said conspiracy that the said defendants would 
transport and cause to be transported in interstate and foreign com 


meree goods, wares, merchandise and securities of the value of 
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The court then asked Seiller whether he underste ou that 
each count constituted a separate crime; whether he under- 
stood the maximum terms of imprisonment and fines that 
could be imposed; and whether he understood that consecu- 


tive sentences on each of the three counts could be im- 


$5,000 or more, knowing the same to have been stolen, converted 


and taken by fraud. 

Overt Acts. In furtherance of said conspiracy and to effect the 
objects thereof, the following overt acts, amoung oth*rs, were com- 
mitted in the Southern District of New York. 

1. On or about September 29, 1969, defendants Joseph Seil 
and Williaia Silvermr met at 60 Wall Street, New York, New York. 


2. On or about 8 ptember 29, 


1969, defendant Joseph Seiller sent 
a telex message to sundon, Englanu 

3. On or about September 29, 1969, the defendant William Silver 
man traveled through and from the Southern District of New York 
to Kennedy International Airport, New York, New York.’ 

Mr. Seiller, do you understand the charge I read to 
Count 1. 

The Defendant: Yes. 

The Clerk: Ilow do you now pleac 

The Defendant: Guilty. 

The Clerk: Count 3 

‘l. The grand jury further charges 

1. On or nbout the first day of December, 1970, and continuously 
thereafter up to and including the date of the filing of this indict 
ment in the Southern District of New York, Jo eph Seiller, William 
Silverman, Robert Cohn, Michael Selvaggio and Stephen Salvaggio, 
the defendants, unlawfully, willfully and knowingly, combined, con 
spired, conte rated and agreed together and with each other and 
with other pe.-.ns to the grand *:ry known and unknown to violate 
Section 2314 of Title 18 United States Code 

2. It was a part of said conspiracy the: the said defendants 
would transport and cause to be transported in interstate i d for- 
eign commerce, goods, wares, merchandise and securities of a value 
of $5,000 or more, knowing the same to have been stolen, converted 
and taken by fraud. 

Overt acts. In furtherance of said conspiracy and to effect the 
objects thereof, the following overt acts, among othe-s, were com- 
mitted in the Southern District of New Yo: 

1. On or about December 39, 1970, the defendant Joseph Seiller 
made a telephone call 

On or abot January 5, 1971, the defendant Joseph Seiler 


vicinity 237 Madison Avenue, New York, New 


posed, so that ir 


sentence of 15 y 


result of his gui 


1 effect he was facing a maximum prison 
ears and a maximum fine of $50,000 as a 


ilty pleas. Seiller answered affirmatively 


to each question. 


3. On or 
traveled io 
York. 

4. On 
raveied to 
New Yor} 

5. On or 
Robert Cohr 
the vicinity 
York, New 

6. On or 


dants Michae 


tain? 
fOMLAIMIN 


Mr. Seiile 


Couat 3? 


about Febr y 7, 1971, defendant Wiliam Silverman 
he vicinity of § Madison Avenue, New York, New 


5 the defendant William Silverman 

Vicinity of the Tudor Hotei, 304 East 42nd Street, 
New York 

about May 971, the defendants William Silverman 


Michael Selvaggio and Sterhen Salvagzio traveled to 


el, 304 East nd Street, New 
York, 
Commodore Hotel, the 
phen Salvagzio carried lug 
worth of bonds.’ 


the charge I raz 


The Deiend 


The Clerk: 


The Det 


The Clerk: 


now plead to Count 


Honor, this is 71 Cr. 676 


The Court: Please read the conspiracy count of that indictment 


now to the 
The 
Mr. Seille 
filed 
‘Count 1 
1. From 
wously there 
indictment 
Gabrie! Infa 
fully and 
together 
ji-ry known 
States Code. 
2. It wa 
transport ar 
merce, gf 
$5,000 or 


taken by 


objects the 


mitted in 


“Vn xt 
lerk: 


defendant. 
Yes, your Honor. 


r, on June 23, 1971, criminal indictment 71 Ur. 


The grand jury charges 
on or about the first day of August, 1969, and contin 
1 including the dat> of tae filing of this 
outhern District of New York, Joseph Seiller, 
Nathan Kurtz, the defendants, unlawfully, will- 
vingly covubined, conspired, confederated and agreed 
I h other and with other persons to the grand 
and unknown to violate Scetion 2314 of Title 18, United 


a part of scid conspiracy that said defendants would 


7 Parnt 
aaa iefeizn com 


ise to be transported in interstate 
merchandise aud securities of the value of 

ng the same to have Leen stelen, converted and 
furtherance of said conspiracy; effert the 
followin overt acts, among othe were com 


District of New York. 
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The court further inquired whether Seiller had discussed 
all of the charges fully with his attorney; whether he had 
held anything back from his attorney; and whether he had 
understood everything his attorney had told him concern 
ing his rights. Although Seiller responded by indicating 
full disclosure to his attorney and complete understanding 


of his rights, the court nevertheless explained to Seille: 
that he had a right to trial by a jury of 12; that at such 
trial the government would have the burden of proving 


‘ 


reasonable doubt: at he conld re 
en] witne <P: ‘it ite: jury would 


i! Te) wes e@ | ! solr; wh from 


letter to he sent » Weishaden, Germ ny. 
ut December 24, 19 the defendant Joseph Seiller 
letter to be sent to s 4 Germany 
Decem} “7, 1968, the deSendeont Joseph Seiller 
ermany 


Joseph Seiller caused 


r, did you understand Count that I just read to you? 
The Defendant: Yes. 

The Clerk: How do you now plead? 

The Defendant: Guilty.” 


The following is the relevant portion of the transcript regar ling 
Seiller's discussion of the charges with h’s attorney: 

“The Court: Now, did you, in talking with your attorney, dis- 
cuss everything pertaining te ea ype of these three charges in 
full? Did you? 


The Defendant: Yes, sir 


The Court: Did you hold back anything from your attorney 


ing to these 
The Defendant: 
I nr attorney 


each of these 


The court then inquired whether Seiller was pleading 
guilty of his own free will. At first Seille; attempted to 
condition his pleas upon the understanding that he would 
not be deported. The court bluntly informed him that no 
proviso could be added to bis pleas, Seiller thereupon 
stated that he understood that he was “making a plea of 
guilty without any conditions of any kind.” In response 
to the court’s further inquiry, Seiller stated that in re 
turn for his guilty pleas no one had made any threat or 
promise, including no promise of a more lenient sentence. 

Finally, after questioning Seiller as to the factual basis 
for his pleas,’ the court made the following finding in 


accepting his pleas of guilty: 


5 The following is the relevant portion of the transcript regarding the 


voluntariness of Seiller’s pleas 
“The Court Has anyone threatened you to get you to plead 
guilty? 
The Defendant: No, sir. 
The Court: Has anyone promised you anything of any kind if 
you would plead guilty? 
The Defendant: No, sir. 
The Court: Of course, by that I include a promise that if you 
plead guilty you will get a more lenient sentence. Has auy body 
said anything like that to you? 

The Defendant: No, sir. 

The Court: It is well recognized that judges, including this 
Judge, do take into consideration a plea of guilty unless there 
are extraordinary circumstances that do not warrant a judge do- 
ing that, but in the vast majority of instances it has been my prac- 
tice to allow consideration to a defendant who comes in and says, 
‘This I did, this I admit, this I am not fooling around with and 
I am not asking for a trial in which to possibly extradict myself. 
I say I did this and I am not ducking it. 

That to me should operate in favor of a defendant. But I am 
making no promises becavse I do not know your history, which 
IT will only learn in the time to follow this date from the Proba- 
tion Department, which is going to make an investigation, and 
they don't stuart before there is a plea of guilty. 

Do you understand that? 

The Defendant: Yes, sir.” 


The following is the relevant portion of the transeript 
the factual basis for Seiller's pleas: 


regarding 
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having listened to 
fendant, I an nf to state for the record that hi 


alacrity of responses at his show of intellige hat 


he demonstrated was based not only on what he said 


Is the: , y : . you, Mr 
f Assistant counsel for the de 


should ; t i efo ¢ the pro 


is that 
ge of the indict 
lant knows whi 
it is a good w iy to 
Why? What did you do? 
I robbed a bank. I went in thers 
ive me noney or I'd blow up the ban! 
he tells hat he did 


please recite what you did with respect 


' 
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| 
| 
| 
| 
| 


» three charges? 
In exch one of the three eb irges I intro 
parties to each other which committed then the crimes of which 
I am accused. That is how I got involved in the conspiracy. 
The Court: Yox are not teliing us. You are summing it up 
id you do that makes you guilty? What do you admit that 


you did? Did you, with knowledge, know that the goods that were 


es Saye ee AOS va ee 


being transported were obtained ard so forth and so forth. Did 
you know that? 

The Defendant: Not in all three situations. 

The Court: Then I wisi you would tell me. You had better go 
ahead. You are an intelligent person. What is it you are plead 
to? 


ing guury 
The Defer it: To the conspiracy charge because I bold my 
self respor » that T introduce arties to each other which com 


mitted f 


The Court 


that this defendant 
he is undertaking 


} 


to each one of the three conspiracy 


charges, and accordingly, I direct the Clerk to ente1 
a plea of guilty as to each conspiracy charge contained 


in 71 Cr ® and a plea of guilty he con 


nspiracy 
charge set forth in 71 Cr. 676.” 


Seiller’s change of plea proccedings took 
Judge Cooper May 1, 1972. Later that 


One of indictment 71 Cr. 676 (a conspiracy 


Seiller had pleaded guilty) was dismissed at the 
he government's case during the trial of his co-defendants 
fanti and Kurtz (they were both convicted on Count 
Two). The following month, his co-defendart Silverman 
was acquitted by a jury on Count Three of indictment 71 
conspiracy count to which Seiller had 
and in December 1972, all remaining 


innt: Yes, I knew that 
And the crimes that they committed, what do you 
‘They did what? 
In one case they were trying to sell United 
States Treasury bills, in another case— 

The Covrt: Knowing they were siolen? 

The Defendant: Not known to me bvt later on found out it 
was stolen. 

The Court: Yes? 

The Defendant: And in ihe other case, partners of mine used 
me to find a buyer for stolen securities which I didn't know at 
that time if they were stolen but I was later on informed that 
they were stolen. 

And the third time I introduced Mr. Silverman to Mr. Reeves, 
who is a witnes , for the purpose to make arrangements 
to sell—to purehase len securities. 

do you say, Mr. McDermott? 
That fairly sums it up, your Honor. 
Court: is the Government satisfied? 


MeDermott: Yes, your Honor.” 


ar 
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charges in indictment 71 Cr. 675 were dismissed against 
Seiller’s co-defendants Silverman, Cohn, Selvaggio and 
Salvaggio (including both conspiracy counts to which 
Seiller had pleaded guilty).’ 

Nettled by his fate as compared to that of his co- 
defendants, Seiller on January 12, 1973 meved to withdraw 
his pleas of guilty pursuant to Fed. R. Crim. P?. 32(d). In 
an affidavit in support of his motion, Seiller claimed to be 
innocent of the crimes to which he had pled guiltv: he 
stated that his “plea of guilty was entered improvidently, 


While [lie was] in a state of dehil 


ating health, which ren 
dered him unable to think properly, having to move on 
erutches or canes, because of hi ickness keeping him in 
a state of unbalance”: and he inferred that he did not un 
derstand the nature of the charges against him when he 


pleaded guilty because of languave difficulties: 


“That apparently since I have a language barrier, 
being versed in the German language, and, although | 
understand some basie English, there is an area of ex 
change that has been difficult for me to understand. 
Consequently, he sought the advice of attorneys who 
are bilingual and understand Cerman fluently and are 
capable of expressing the !aw more clearly to the said 
deponent, he has been made aware that his acts were 


7 On May 16, 1972, Infanti and Kurtz were found guilty by a jury 
on Count Two of indictment 71 Cr. 976. On August 15, 1972, Infanti 


and Kurtz were each given two yvenr suspended sentences and were 


each fined $5,000. Count One wa missed without oppositiva after 
the government had rested its cass Fel.ruary 27, 1973, we affirmed 
Infanti's ¢ vietior hut reversed I tz’ conviction for insufficient 
evidence. United States Vv. Infanti, 474 F.2d 522 (2 Cir. 1973). See 
$74 F.2d at 524 and 527 for sume heation of the significant role 

of Seiller this cor piracy 
On June 26, 1972, Silverman ‘ quitted by a jury on Count 
Three of indictment 71 Cr. 675. The remaining charges against Silver 
be man, together with those against Sel ycio, Salvaygio and Cobn, were 
dismissed ou December 15, 1972, n the filing of « nolle pro tl 


SS 


not those of 


a plea of guilty = 


Seiller furthes ° ip of his motion that the 


governmer hb thdrawn indictment 71 Cr. 675 


“as 
against all par und that “ti}ln indictment No, 71 ('r. 
] 


676 the co-defena, it therein was found nox euilts because 


ere Was no consp vy, thereto; | cannot be said to con 


} 
mire with myself Was no 


‘a bargaiing h 


he governme | ng aituiavit 


a ee Ge ern RE eat St FRET Ph Ee Parr 


rlions as vague and conclusory: 


int anyw hes 


wer 


nd what he wi: it v he he entered hi grualty 
and urge hi seiller’s motion in truth was not 


upon Seiller’s ignorance or inability to understand 


upon his hope that the govern 


to prosecute him at that 


In a memorandum opinion filed January 26, 1973, Judge 
(‘o per denied Seiller’s motion, uy pl mnenting the 


re 


' 
; 
t 
| 
2 
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arks he had made at the close ot the change of plea ,ro 


cecdings on May 972, Judge Cooper added: 


“The official court reporter’s minutes clearly de 
lineates the unequivocal understanding by movant of 
each and every step involved in, and the full se ype of, 
the plea-taking procedure, What those same official 
court minutes do not reveal is tne vocal impression 


imparted hy interrogation and response to the words 


Rae Ee! ES oe WD ARE ME Oe 


reflected therein and which gave positiveness to the 


ire proceedings then under way. The defendant at 
i i ‘ing, distinet 


while undertaking to respond to 


ctual assertion”: “that whi seit is un 


ve and nnconvil le”; oncludl as follows: 


impress 


“We are mpel ush aside i ‘less and 

completely 
reasons defend 1OW Ilva Ss 1 upport of the re 
ented are two 


that at the time of 1 ple he wi i state of de 


bilitating 
roper! 

full con p fieunce ot 

procer lit slightest indica 
tion Wi lises le of anv liinitation whatever in re 

to the latter, 

tonic inflection 


he had no 


pertinent 


responst | vill 


related. Ind: 


the situatior 
i ‘Ss prectipt 


? ’ ‘ y J ’ 
tated buy the equu ; defendant's 


co-conspirators. In any en., on the merits the plea 
interposed to each of the three conspiracy counts by 
this defendant on May 1, 1972 must stand and his in 
stant motion is denied in all respects.” (emphasis 
added). 


On Mareh 21, 3. or We } Ce’ ecucurrent 
three vear terms of imprisonme! n x f the three con 
: rr) 
spiracy counts to he sentence 
\\ ordered to un "1 vely oO i vew York State 


} 


enienee whic Ss Ler i then rVIng ‘ etter da 


Ap il 30, 1973. Fr «cl ideration of 
entence as un v harsh. Jude r treated this let 
as a motion to reduce sentence | 

30 and denied it by an orde) 

Ou April § 1974, Seiller filed the i int motion to vac 
his judgment of conviction and se ce” pursuant to 28 
U.S.C, §2255 (1970). In an affidavit in « ipport of the mo 

on, Seilles repeated his protestations of! innocence and his 


previous claims concerning his Jae of understanding of 


nlanse ‘ 
pleas, mn 


on con 
would be 


nild exy ct 


leniency attorney, 
1D) [+s had advi l him ¢ ne; cu Ity he 
his ill health and had told h m thet ‘most he 
could expect wo ld be a Sits 
‘ 


Jaurice \ MeDermott, Osd., sistant inited States 
Attorney in arge t 7° at + time Seiller pled 
fuiltv, in an affiday i osition to Seiller’s motion de- 
nied Seiller’s allegations with respeet to representations 
by the governme ut that he could expect leniency and that 
the sentencing court would be made aware of Seiller’s co 
operation. Mr. MeDermott stated that he had met with 
sciller to dixeus: his possible cooperation with the rovern 
ment in the prosecution of Kurtz and Infanti. He further 


stated that the most he woutd have told Seiller in accord 
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ance with lis standard practice 
operated fully and testified truthfully and candic 
would be made known to x judge, Sei 
not called as a witness at the trial of Wurtz avd Infanti 
because Mr. MeDermott had concluded attery his discussions 
with Seiller that he would not be a credible witness since 
he was evasive and consistently attempted te minimize his 
own criminal involvement in the conspiracies. Seiller's for- 
mer attorney, Mr. Cally, categorically denied in an affidavit 
that he ever had told Seiler that he ‘d expect a sus- 
pens -d sentence. 

ina reply afiidavit Seil rdmitted that the portion of 
the M.Dermott affidavit on the matter of leniency was ae 
curate, Seiller alleged, however, that Mr. MeDermott lad 
told him that the court would be informed about his will 
ngness to cooperate and that) also ko hin that 
leniency could be exvected. Seiler asserted that the reason 
he had not been cailed as a witness was bec:.use be knew too 
little to be of value to the presccution. Seiler also ad 
mitted the aceuraey of the Cally afidayi le alleved, how 


i 
ba ’ 


ever, that Mr. Cally had tolkl Sewer vife in Seiller's 


presence that he thought Seille pect a suspended 


sentence, 


In & memorandum opinion filed June 13, 1974, Judge 


Cooper denied Seiller’s £2255 motion in all respects. After 


noting that nos Seiller’s allegations had hee) disposed 


‘tely without factual support in 


x > ‘ 7) * 
s Rele S2fd) motion. 


told him that the most he could expect at sentence 
would be a suspended sentence. 

These new grounds are forcefully denied in affi- 
davits submitted by the Government and petitioner’s 
attorney. Petitioner’s reply thereto is without sub 
stance—words that are hollow and consequently un- 
persuasive.” 


The judge concluded that Seiller’s papers clearly were in- 
sufficient to warrant a hearing. 
The instant appeal was taken by Seiller from Judge 


Cooper's order of June 13, 1974 denying his §2255 motion. 


Il. Semrzu’s Unperstaxvinc or Nature or CHARGES 


Rule 11 requires to the extent here relevant that, before 


a plea of guilty may be accepted, the court must estab- 


stunds the nature of the charge. McCarthy v. United States, 
394 U.S. 459, 464-67 (1969). 

Seiller contends that the extent of Judge Cooper’s com 
pliance with this requirement was that the three con 
spiracy counts were read to him and that ‘e was asked 
how he pleaded to each. He argues that we held in 
Irizarry v. United States, 508 F.2d 960 (2 Cir, 1975), that 
reading the indictment to a defendant does not satisfy 
McCarthy; that Irizarry requires that the court establish 
that a defendant understands the elements of the crime 


particularly where the crime is a complex one 


y; and that here the court did not de sa. 


Arsen! wren the court 


ha : > 
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At first blush, Seiller’s argument has a certain surface 
appeal. Upon analysis, however, it does not stand up— 
as to either his reading of Jrizarry or his application of 
that case to the facts of the instant case. 

Turning first to Irizarry, in reversing the denial of a 
§2255 motion to vacate a judgment of conviction for con- 
spiring to possess and distribute cocaine entered upon the 
court’s acceptance of a plea of guilty, we held that the 
court had failed to establish the ‘efendant’s understand- 
ing of the nature of the charge, Ouy conclusion that Rule 


11 had not been complied with was based on: (1) the conrt’s 


yell out the charge beyond identifying it as 
conspiracy; (2) the court’s inadequate explanation of the 
nature of conspiracy; and (8) the total dearth of anything 
in the record to indicate that Irizarry understood the na 
ture of the offense with which he was charged. 508 F.2d 
at [64 
Contrary to Seiller’s interpretation of Irizarry, we did 
not hold that reading of the indictment may never satisfy 
the requirement that a defendant’s understanding of. the 
charge be determined. Our opinion made clear that whether 
reading the indictment would constitute an adequate deter 
mination of a defendant’s understanding would depend on 
the particular circumstances of the case. 508 F.2d at 965 
n.4 and 968 n.9. See also Rizzo v. United States, 516 F.2d 
789, 794 (2 Cir. 197 
The instant ease is » far ery from frizarry. Here, each 
coun! vhieh iNer sought to eater a plea of guilty was 


; 


read to him veebatim. Fa 


h the three counts charged 
that Seiller and his specified co-defendants during a oe] 


1OM inerly 


dants would transport or cause to be transported in foreign 


pe ot DE sg 


commerce securities of a value of $5,000 or more, “know- 
ing the same to have been stolen, converted and taken by 
fravd”: and that certain specified overt aets—13 in all— 
were .vmmitted in furtherance of the respective conspira- 
cies. Unlike Irizarry, the reading of these specific, detailed 


counts plainly spelled out to Seiller the requisite elements 


of the crimes with which he was chargee. this was done 


not once, but three times. Unlike Irizarry . eller acknowl- 


Sk aE Pu tote OEE SOP CE Ks 


edged three times that he understood the respecur ses. 


See vyte 3, supra. Unlike Irizarry, Judge Cooper tab- 
’ j } 


hee el aiped, 


lishoa that Seiller had fully discussed each of the three 
charges with his attorney, that he had not held anything 
back from his attorney relating to the three eharges, and 
that he understood everything his attorney had told him 
regarding his rights with respect to each of the three 


charges. See note 4, supra. Moreover, the court carefully 


would be waiving by his pleading guilty, all of which Seiller 
acknowledged he understood. 

We hold tat the district court here was amply justified 
in relying on the reading of the indictment, conpled with 


Seiller’s discussions with his attorney, his age (47), bis 


de oe 


university education, his representation by counsel, his 


“alacrity of respohses and his show of intelligence”-—in 


| 
| 
i 
| 
explained to Seiller in considerable detail the rights he | 
i 


short, the courc’s total impression of the defendant and his 


understanding of the proceedings—to establish that Seille: ‘ 
understood the nature of the charges. Irizarry v. United 
States, supra, 50S F.2d at 964 n. 3; 2 aradise vv. United i 


'* 


109, 414 (8 Cir. 1973): Beagle 7 v. 


IT. Facttan Basts ror Serper’s Pura 


Rule 11 requires not only that a defendant’s understand- 
ing of the nature of the charge be established before a plea 
of guilty may be accepted, but also that the court may 
satisfy itself that there is a factual basis for the plea. 
McCarthy v. United States, supra, 394 U.S. at 467. More- 
over, this factual basis must be sufficien!'y established by 
the record, rather than by assumptions of fact made by the 
trial judge which may be open to disuute. Santobello v. 
New York, 404 U.S, 257, 261 (1971); Irizarry v. United 


States, supra, 508 F.2d at 967-68. 


Seiller claims that the colloquy between Judge Cooper 
and himself on the factual basis ‘for bis pleas, see note 6, 
supre, was insufficient to establish the »-quisite factual basis 
for any of the three counts to whicn ue pled zuilty. He 
now secks to interpret ‘is a sers to Judge Cooper's ques- 
tions as showing that the oniy act he performed in con 
nection with each conspiracy was the introduction of the 
parties who Ir‘er transnorted stolen securities Merely 
introducing the parties, Sei"er argues, could not make 


him a narticinant in the conspiracy unless he knew of the 


unlawful parpo-e of the e mspiracy and intended to further 


pect to two of the conspiracies (Count One of each 


of indictments 77 Cr. 675 and 71 Cr. 676). Seiler contends 


that his responses indicate that ive denied any knowledge 


of the unlawfal purpose of the spiracies or any intent 


to further that our; » whe © intro? l the other con 


spirators,” f te third consmoiraey (Count 


Three of indictment 71 Cr. 675), Seiller coutends that the 


record at best is ambiguous as to his knowledge and intent.” 


I would hold that Seiller’s responses to the reading of 


each count of the indictments, together with his responses 


to Judge Cooper’s questions, provide a sufficient factual 
basis for accepting Seiller’s pleas to each of the three 
counts."™ 


The Defendant: In one cas ryi sel! United 
States Treasury bills, i 

The Court: 

The Defendant: t own to ut | found 
was stoler 

The Court: Yes? 

The Defendant: An: he ase, partners of mine used 
me to find a buyer for stolen se ities which IT didn’t know at 
the time if they were sto! u was later on informed that they 


were stole: 


Seiller points to the follow . wt anahr int, set tert 
more illy in. note 6, supra: 

“(The Defendant] And ti hird time { intro .S cer 

man to Mr. Reeves, who a vess, I think, for the purpose to 


make urrangements to sell , 'rehase stolen securities.’ 


All three mem} of this ine nxt there w a sufficient 
factual basis for # cepts ler gilts ] ‘ount Three of 
indictment 71 Cr iy Ve therefore affirm e district court's 

te th ; thet ‘ v m om thy vant 
With respect to Count One of indictment 71 Cr. 675 and Count One 
of indictment 71 Cr. 676, for the reasons set for Judge Mulligan’s 
opinion, pages 5543, infra, my colleague , » that a sufficient 
factual basis oat established by the record accepring Seller's 
court therefore 


te give Seiller 


‘Te imposed oF 
pied guilty, the 


tence on Count 


As stated above, the reading of the offenses charged in 
the indictment, coupled with a defendant's admission that 
he committed the offenses charged, may provide a sufficient 
factual basis for a guilty plea where the chare is straight- 
forward and the elements of the crime are clearly set out. 
Irizarry v. United States, supra, 508 F.2d at 968 n. 9; 
Rizzo v. United States, supra, 516 F.2d at 794. Here, how- 
ever, in my view there is no need to affirm solely on that 
ground. 

Ait the government’s request, Judge Cooper pursued fur- 
ther his inquiry into the basis for the pleas, even though 
he believed that the reading of the indictments was suf- 
ficient in light of Seiller’» intelligence and the clear, dé 
tailed language of the indictments. 

Seiller told Judge Cooper that he was pleading guilty 


> 


“(t]o the conspiracy charge because I hold myself respon 


sible that [ intre 'uced parties to each other which con 
mitted the crime. I am aceused of.” Judge Cooper th 
asked, “But you knew that they wer committing them? 
(emphasis added). To this Seiller responded, “Yes, I knew 
that.” 

With respect to the third conspiracy (Count Three 
indictment 71 Cr. 675), Seiller unequivocally stated, “. . 


1873}; United States v. Hines, 2 
‘f. United States v. Febre, 425 FP 2d 10,, 
400 U.S. 849 (1970). In remandirg for 
Count Three, we 
the sente eon ft! 


"2d at 13 


‘ntroduced Mr. Silverman to Mr. Reeves .. . for the pur 
pose te make arrangements to sell—to purchase stolen 
securities.’ Contrary to Seiller’s present contentions, it 
would be difficult to articulate a less ambiguous or more 
ineulpatory admission of euilty knowledge and intent to 
commit the crime charged. 

With respect to the conspiracy charged in Count One 
of indictment 71 Cr. 676, it is cignificant that there were 
read to Seiller, and he admitted, the overt acts alleged in 
furtherance of the conspiracy charged—particularly the 


allegation that he had sent a highly incriminating telex to 


yae of his co-conspirators in Frankfort, Germany, on Sep 


tember 27, 1969, as well as another incriminating letter to 
Wiesbaden, Germany, on September 29, 1969."* Since the 


) letter were dese: 
Infanti, 474 F.2d 522 (* Cir. 
Infanti and reversed that of 
Kurtz on ti ibstantive charge of transporting stolen securities iv 

foreign cor 

“A Telex message was sent by co-defendant Joseph Seiller to a Max 
Sperber, i ming him of the arrival on the 2%h in Frankfurt at 
8:15 a.m a tabriel Infanti’ on the specifi TWA flight. The 
Telex went on to tte that Infanti ‘has been instrueted to expect 
to he pick d up at the airport by you’; that he would bring with 
him the tour certificat endorsed in blank cording to law, along 
with a ‘corporate re olution showing that the pre sident of the owner's 
yrporation is a thorized to sign these certificates’; that Infanti was 
supposed to receive $825,000 (U.S.) or 40 per cent of Mc nday mar 
ket quotation w nichever is higher in cash or bankers draft and fly 
back’ The Telex was sent under the enble address ORFI-COFAST, 
for for 


Urgonization for Inter tional Finance and Com 


eo Internations!, Ine, a firm of 
and the letterhead of which contain ~d Grand Central 
at office box and a Manhattan telephone umber. The 


en to give instructions on hov w proceeds of th nal 


incriminating character particularly of the telex was be- 
yond dispute and since Seiller pled guilty to a charge 
specifically alleging his authorship of the telex, it would 
have been superflueus for Judge Cooper to have read the 


contents into the record.™* 


As to this same count, Seiller did state that his part- 
’ I 


ners used him “to find a buyer for stolen. securities which 
I didn’t know at that time whether they were stolen but 
I was later on informed that they were stolen.” Judge 
Cooper had ample justification for interpreting this to 
mean that Seiller learned that the sccurities were stolen 


sometime after he was asked to find « buyer but before ter- 


mination of his participation in the transportation of the 


in part, "Today you sho ild be busy with the clien f our member 
i¢ in Frankfurt to sell their res and you ould be able +o 
t the various amounts of money which we have given instruc 
tions to Mr. Sper>ver to pay. 

Fu.ther references to co-defendant Seiller in our Infanti opinion » 
noted—not to supplement the record before Julge Cooper, but 
indicate the extent of Seiller’s involvement 

The jury may be taken to huve inferred that Infanti, acting « 
Seiller’s agent, was + ansfer 2 million in certificates of two 
major listed ipanies and ¥ return less than 40 per 


cent of 


however, that Seilier’s office was in Manhattan from 
an Grand Central Station bex number and 

phone number, and that the certificates were at 

“¢ Seiler made the arrange 

ed. Furthermore, 


chole on f eptem! 


securities.’ As stated above, Seiller fully understood the 
charges against him, including the requirements of know1- 
edee and intent. Judge Cooper’s line of questioning wes 
make it abundantly clear to Seiller that the 
court was attempting to determine whether Seiller knew the 
securities were stolen before his participation terminated. 
In this context. and especially with an attorney at his 
side, Sciller’s voluntary admission—“but I was later on 
informed that they were stolen”—justifiably was taken as 
an admission that he was informed while he was still par- 
ticipating in the conspiracy. 
In shori, with respect to Count One of indictment 7] 
Cr. 676, I would find a sufficient factual basis for the plea 
in: (1) Seiller’s a ‘ ouilt to the charge which 


s 


alleged specifically that he 1¢ September 27 telex 


and the September 29 letter; and (2) Seiler’ initial, un- 


equivocal addin that he knew his co-conspirators “were 
committing” ¢@ 

‘Jar reasoning, | would find a sufficient factual 

» to Count One of indictment 71 Cr. 675. 

Vhen asked a’ ‘His knowledve that the Treasury bills 

had been stole eiler yespor Not known to me but 

later on found out it was stolen.” . veuil lis response 

red in light of Seiller’s admission of guilt 

ror ard charge whi . leged specie overt 

by him. This resnonse also must be con 

f Seiller’s unequivecal admission during 

eouimit 

while 


thes 


ae " 
ER Ol i OECD AA ELS Ne 
CIN ttt ttt 
on 


reasons, I would hold that the rece 


proceedings, read as a whole and in conte 
an adequate factual basis for Seiller’s pleas of 


each of the three conspiraey counts.” 


counts of indictments 71 Cr. 675 
not have knowledge that the se 
introductions ignores his earlier 


were committing the crimes when 


oc* "Se tee reer 


portion of the transcript reads: 


i” 


Tne Defendant: 
2 


—— 


uuce as 
‘ 
accused of, 
The Court: 


1 accepting Se 
h presently 
the crime of « 


continuing uj 
hearing them 
to nothing im 
his knowledge 
the life 


durir 
F.2d 


he withdrew from the 


1° 
so. United States 


nied, 379 US 


Badalame 


of the im for finding x 


on this 


the pleas, not neces 


Would 


com rhe «d 


of the first 


SL A 


IV. No Necessity ror Hearne 


Finally, Seiller urges, even if the record of th 
of plea proceedings does not establish that the district 
court failed to comply with Rule 11 in aceepting Seiller’s 
pleas of guilty, that we should remand the case sor a hear 
ing on his various all vations of inno enee, leniency, prom 
ises. ill health and language difficulties at the time of his 
change of pleas. We disagree. 

Seiller’s argument that his protestation 


cuupled with his present 
a hearing ignores tl imited purpose of the $2250 pro 
ceedine which ne ini it al. W hers the in lidlity ot i pli il 


of guilty is asserted im a $2200 proceeding, the courts 
duty is to exam'ne the record of the plea procecdings to 
determine if the judge who accepted the plea of guilty 
complied with Rule 11, ie. whether that record demon 
strates that the defendant’s plea was made voluntarily 
4? 
tl 


with an understanding of the nature of the charge and 


that there was a factual basis for the plea. If a court were 
required in a £2255 proceeding to explore a defendant's 
new version of the facts, the proceeding would amount to 


little less than the trial whi the defendant waived by 


guilty bee ght be was criminally liable for merely introd 


itted the crimes. | disagree 
sible if the change 


« to the court estious as to the 


pleas. But that i ot the case here 


| 
: 


pleading guilty. The court’s ina 
properly is limited to what was 
time he was asked to accept the guilty plea 


v. Navedo, 516 F.2d 295, 297 (2 Cir. 1975). 


The foregoing applies to Seiller’s claims of innocence 


based on his presently asserted new version of the facts. 
[t does not apply to his allegations of promises of leniency, 
ill health ard language difficulties. As to the latter “eiller 
assumes s mere allegations entitled him to as cing. 
0 hearing was reouired unles evidentary 
such detail as to have raised l 

ciently substa ' ‘ssues to warrant a hearing. Michel v. 
United S &, oUt FS 461, 464 (2 Cir. 1974) Mere con 
clusory .ssertions do not entitle a petitioner to a hearing. 

Dalit v. "nites. States, 491 1'.2d 758, 760 (2 Cir. 1974). 
With respect to Seiller’s assertions that his il] health and 
language difficulties prevented him from comprehending 
the change of plea proceedings, we find his affidavits to be 
devoid of any evidentiary support for ‘+h assertions 
They rest solely on Seiller’s conclusory statements. De 
spite his claim that he was under the care of a neurologist 
and psychiatrist at the time of his changi pleas, it is 
significant that Seiller failed to submit ; affidavit or 
certificate whatsoever from those pers mental 


condition at the time of his change of } i Ve hold that 


the district court was fully justified, when 3 jected 
Seiller’s original Rule 


» petition. to have 


subsequent 
servation as 
on the reeord of the + iy ol 


of plea proceedings 


r Seiller’s condition a‘ that time. See pages 6516 


of what } 


eet lll LL LLL LALA 


Seiller’s claim thi 


he prosecutot 


First, the claim as stated wa asive, Seiller’s affidavit 


in support of his 69955 petition alleres { he na been 


told that he cou xpe leniency for i i”) ation 
When the prosecutor specilically denie at Seiller had 
cooperated v 

position that 

ingness to cooperate 

belated! Seiller di 

port of his Rul 

there had been no 

sume that if ther 

been called to t] 

ine when the government 

letter to the judge req 

tence, Finally, of chief importance, Seiller’s claim is 


squarely contradicted by his own st 


atement at U hange 
of plea proceedings that no one had promised hit ivthing 
of any kind to plead euiltv, including a promise of more 
lenient sentence See ite ov, supra, On 

arree with the district court that Seiller’ 

low” and “unpersuasive”. See p. 6524, s1 

properly rjected without a hearing 

States, supra, 491 F.2d at 762 


inall Seiller’s claim that h hange 


induced by his attorney's statement that b 


a dd ext 1 uspended sentenm did tie 


LO AO a 


_— “Pee 


etme 


a hearing. Even assuming such statement were true, it 
would not constitute grounds for vacating the pleas. A 
mistaken estimate hy defense counsel of the sentence Sciller 
could expect to reccive would not vitiate his pleas of guilty. 
United States ex rel. Hil! v. Ternulio, 510 V.2d 844, 847 
(2 Cir. 1975); United States ex rel. Scott v. Mancusi, 429 
F.2d 104, 108 (2 Cir. 1970), cert. denied, 402. U.S. 909 (1971) 

The order of the district court which denied Sei ler’s 
motion to vacate the judgment of conviction on Count 
Three of indictment 71 Cr. 675 is affirmed. With respect 
to Count One of indictment 71 Cr. 675 and Count, One of 
71 Cr. 676, the order of the district court is reversed and 
the case as to those two counts is remanded to give Seiller 
an opportunity to replead. The case also is remanded for 
reconsideration of the sentence on Count Three of indict- 
ment 71 Cr. 675, 

Affirmed in part, reversed in part, and remanded. 


ooo 


Murutcan, Circuit Judge (dissenting in part and concur- 
ving in part): 


I dissent from that part of Judge Timbers’ opinion 
which holds that the requirements of Rule 11 of the Fed- 
eral Rules of Criminal Procedure were met here witn re- 
spect to Cov.nt One of indictinent 71 Cr. 675 and Count 
One of indictment 71 Cr. 676, each of which involved a 
conspiracy to sell stolen securities in interstate and for- 
eign commerce in violation of 18 U.S.C. § 2314. I would, 
therefore, to that extent, reverse the order of the district 
court and give the appellant the opportunity to replead to 
these counts. I agree with Jvdge Timbers tha there was 
no violation of Rule 11 with respect to the guilty plea to 
Count Three cf indietment 71 Cr. 67F which charged a 
different conspiracy to violate section 2214. Since the court 
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below sentenced the appellant to concurrent three-year 
terms on each of the three counts, I would remand to the 
district court for resentencing on Count Three in light of 
the invalidity of the other two pleas. See United States 
v. Rivera, slip op. 4769, 4775 (2d Cir. July 14, 1975); 
McGee v. United States, 462 F.2d 243, 247 (2d Cir. 1972 

The clear purport of Rule 11 is that the sentencing 
judge must determine that the conduct which the defen- 
dant admits on his questioning constitutes the offense 
charged in the indictment. WeCarthy v. United States, 
394 U.S. 459, 467 (7 o9). The record before us persuades 
me that Seiller’s ponses to Judge Cooper’s questioning 
in the judge’s efiv:t to establish a factual basis for we 
guilty pleas to the two counts in question demonstrate a 
denial of criminal! intent and therefore a tacit assertion 
of innocence rather than guilt. The conduct Seiller ad- 
mitted to was without criminal intent and his admission 
of guilt therefore only indicates his misunderstanding of 
the crime charged. 

I call attention to the full text of footnote 6 of Judge 
Timbers’ opinion, which is that portion of the transcript 
of the plea proceeding relating to Judge Cooper’s question- 
ing of Seiller in an effort to establish a factual basis for 
his plea of guilty to the two conspiracy counts at issue 
After having the clerk read in full each of the indictments 
and after Sciller admitted that he was guilty of each 
crime, Judge Cooper, despite his initial reaction that the 
defendant was intelligent, that the language of the indict- 
ment was simple and basic and that consequently he might 
avoid inquiry into the factual basis element of Rule 11, 
nonetheless, and properly in my view, asked Seiller to 
recite what he did with respect to each charge. Seiller’s 
response was that, in each of the cases, “I introduced 
parties to each other which committed then the crime of 
which I am accused. That is how I got involved in the 
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conspiracy.” This would probably suffice to establish the 


“togethernesss” element of the conspiracy, that s to say, 
the confederation, the mutual participation in a joint ven- 
ture. Howey ;, it did uot provide any basis for establish- 
ing the specific criminal intent requisite for the crime— 
the intent to sell securities which were stolen. Judge 
Cooper very properly continued to press on to determine 
Seiller’s knowledge as to how the securities were obtained. 
His response was that he did not know “in all three situa- 
tious.” Although Seiller did state that he knew -his con- 
federates were committing crimes, Judge Cooper asked if 
he knew the securities were stolen. With respect to both 
the United States Treasury bills and the securities which 
are the subject of the two indictments in question, Seiller 
specifically stated that he did not know they were stolen 
at the time he introduced the parties but only learned of 
their theft later on. The judge then said to Government 
counsel: “What do you say?” His response was, “That 
fairly sums it up, your Honor.” Inexplicably, the voir dire 
was terminated. 

I agree with Judge Timbers that the trial judge’s ques- 
tioning up to this point was comprehensive and searching, 
It established, to me at least, from Seiller’s responses that 
he considered that his introduction of those who were sell- 
ing securities not then known to him to be stolen made 
him a member of a conspiracy to violate 18 U.S.C. § 2314. 
If that was his understanding, then the plea of guilty 
should have been rejected. At least at that juncture fur- 
ther questioning on the point was clearly in order. 

Judge Timbers’ opinion, of course, is not insensitive to 
the appellant’s argument. In part, the opinion suggests 
that this case is distinguishable from our holding in /ri- 
cary v. United States, 508 F.2d 960 (2d Cir. 1974), since 
the indictment hve, which charged not only the ecombina- 
tion but spelled out the element of intent, was fully read 


to the defendant. However, as the Assistant United States 
Attorney pointed out below, the court still had to assure 
itself of the factual basis for the admissions. It was at 
this peimt that Seiller’s specific responses negated the 
specific intent to dispose of stolen securities. I agree that 
uot all conspiracies are that complicated and that in some 
cases the reading of the indictment, including the overt 
acts charged, and the admission by the defendant of the 
acts described therein might well constitute a compliance 
with Rule 11. Rizzo vy. United States, 516 F.2d 789, 794 
(2d Cir. 1975); Irizarry y, United States, supra, 508 F.2d 
at 968 n.9. However, this precise question is not before 
us because Judge Cooper continued the inquiry and elicited 
specific denials of guilty knowledge by Seiller which speak 
louder to me than his predictable monosyllabic admissions 
of understanding and guilt, 

Judge Timbers’ opinion also Suggests that Seiller’s de- 
nial of knowledge that the securities were stolen contra- 
dicts his earlier admission (see footnote 15 of Judge 
Timbers’ opinion) that he knew that the parties with 
whom he acted were committing erimes. However, this 


vnswer did not satisfy Judge Cooper because he per- 


sisted in his examination and, as the transcript indicates 
(see footnote 6 of Judge Timbers’ opinion), Siler then 
denied any criminal intent. In view of these specific re- 
sponses and the failure of the court to further probe 
into the matter, I see no alte rnative but to accept Sciller 
at his word on the record before us. 

Finally, Judge Timbers argues that the conspiracies 
charged were continuing and did not terminate until the 
date the indictments were filed. He further argues that 
Seiller points to nothing in the record of the plea pro- 
eeeding which indiceutes that his knowledee was nat oh 
tained dnring the life of the conspiracy, citine United 
States v. Ba lalamente, 507 F.2d 12, 20 (24 Cir. 1974), 
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cert. denied, 95 S. Ct. 1565 (1975). This argument is un- 
persuasive in my view. As the Supreme Court announced 
in Santobello v. New York, 404 U.S. 257, 261 (1971): 


Fed. Rule Crim. Proce. 11, governing pleas in federal 
courts, now makes clear that the sentencing judge 
must develop, on the record, the factual basis for the 
plea, as, for example, by having the accused describe 
the conduct that gave rise to the charge. 


(Emphasis in original; footnote omitted). See also Me- 
Carthy v. United States, supra, 394 U.S, at 470; Irizarry 
v. United States, supra, 50S F.2d at 967-68." The failure 
of the record here to establish that Seiller had the requi- 
site guilty knowledge prior to the termination of the con 
spiracy therefore fatally flaws the plea of guilty. The 
obligation to establish this basie element of specific in- 
tent was upon the trial judge and we cannot now rely 
upon speculation or cast the burden upon Seiller of prov- 
ing that his guilty knowledge was only obtained sometime 
after the indictment was filed. Having admitted that he 
later learned that the securities in issue were stolen, it 
was the obligation of the court to ascertain the time of 
the origin of this knowledge and the nexus between that 
knowledge and Seiller’s then-role in the conspiracy. 
Aside from this, I would emphasize that Seiller’s only 
admission of personal activity in the criminal enterprise 


In view of this authority, I believe it is inappropriate to supplement 
the reeord by reference to United States v. Infanti, 474 F.2d 522 (2d 


Ci». 1973), either to determine Seiller’s signifieant role in the cor spiracy 
(see footnote 7 of Judge Timbers’ opinion) or his sophistication and 
intelligence (see footnote 12 of Julge Timbers’ opinion). See Irizarry 
v. United States, supra, = “2d at 967-68 (holding that the district 
judge may rely upon any facts at his disposal, not just the admissions 
of the defendant, in evaluating the existence of a faetu.i basis for the 
plea, but that any additional material relied 1 n must he made ¢ part 
of the record of the plea provecdings) 


es. 
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was the introduction of his partners to the prospective pur- 
chasers. There is nothing in the record to establish any 
further activity by him and he said that he did not know 
at that time that the subjects of the sale were stolen. It 
is further noteworthy that, although the indictment charges 
a continuing conspiracy, the only overt acts charged in 
Count One of indictment 71 Cr. 675 which mention Seiller 
are a meeting and the sending of a telex, both on one day, 
September 29, 1969. In Count One of indictment 71 Cr. 
676, Seiller’s overt acts are the sending of letters on the 
19th, 24th and 29th of December, 1969, plus a telex on 
December 27, 1969, In sum, as far as the récord before us 
discloses, Seiller’s only participation was limited to ar- 
ranging introductions over a verv brief period of time late 
in 1969, with nothing to indicate any further factual par- 
ticipation by him in 1970 and 1971. Hence, even if we were 
permitted to speculate, the exercise iS unproductive. 
Judge Timbers’ reliance on Badalamente is misplaced. 
That was not a Rule 11 ease and the conviction there after 
a full jury trial was, we found, supported by a reeord 
which established the defendant's continuing participation, 
particularly his presenee and comments at a significant 
meeting, which amply justified the jury’s determination 
that he had the unlawful intent required, It is basic, of 
course, that the participation of a conspirator from the 
inception of the conspiracy to the termination date charged 
in the indictment is unnecessary to a conviction of that 
conspirator. See United States Vv. Torres, 503 F.2d 1120, 
1124 n.2 (2d Cir. 1974); United States y. Flaxman, 495 
F.2d 344, 347 (7th Cir.), cert. denied, 419 U.S. 1021 (1974) ; 
United States v, Stephens, 492 Pd 1367, 1373 (6th Cir.), 
cert. denied, 419 U.S. 874 (1974): United States yv. Dardi, 
330 F.2d 316, 329 (24 Cir.), cert. denied, 379 U.S. 845 
(1964). The question rather is what role did a particular 
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defendant play in the overall venture and, when he did play 
that role, did he know the purpose of, and did he share in, 
the specific criminal venture of his playmates. Here the 
record of Seiller’s admissions, which is all that we can 
‘ook at, discloses that he brought seller and purchaser 
together, but he said he did not know when he did so that 
the transaction was meretricious. In view of the apparent 
satisfaction of the trial judge and counsel for the Gov- 
ernment with §eiller’s responses and the absence of any 
further exploration of this matter, I would vote to reverse 
the denial of the motion under 28 U.S.C. § 2255 to vacate 
the judgment of convictions upon two counts 


and remand 
for resentencing on the third. 
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the 


for 


in 


the 


ler 


71 Cr. 675 IBC 


JOSEPH SEILLER, 


re eee er 


On Tne 16, 1976, Dr. Joseph Seiller, the defendant in 


above-captioned proceeding, will appear before Your Honor 


re-sentencing. | i er has already served one and 


he three-year snee Originally imposed 


his case. For the reason S¢ forth be f we will ask 
Court to impose a sentence 
Prior to commersceme of his \deral sentence, Dr. Seil- 


served two years of a State imposed for charges 


ated to those in the present ad during the entire 


for normal furlough consideration because of his pending Fed- 
eral detainer. On January 2 1975, Dr. Seiller commenced 
service of his Federal sentence. Thus, he has now spent three 
and one-half years in uninterrupted 

This lengthy incarceration has been rend2red more onerous 
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Let wwe take this Opportunity, to thanx Doctor Seiller for his assistance 
in saving the life of inmate Ciro R. Riccardi  22792-175. 


It is a matter of record that on April 2lst, 1976, while I had art 
‘ completed my 6:30A.M. to 3:00 P.M. tour, and had gone off pia th 
I was simmoned back to che 11th floor, north at 3:20 P.M. 
time, inmate Riccardi had hanged himself from the top of his 
door. Inmates Victory and Capra are credited with cutting him down, 
however, it is my unierstanding that Riccardi was already clinically 
ead. Doctor bse aph Seiller was already working on Riccardi, when 
several other staff members and I arrived. In my opinion, (as well as 
Doctor Goldstein, the MCC Psychiatrist) that Doctor Seiller is respon- 
sible for saving the life of this man 


Having, had the opportunity to know this man as I do, I feel it was 
more than just the ethical code of the medical Hippocratic Oath, 
waich made hin perfomn as he did. I feel it was more of his basic 
intellect and general helpful personality, which he uses arly to help 
myself, as well ascther officers and inmates on a daily basis. 


It has come .o my attention, that Doctor Seiller was not given Bureau 
recognition, for the part he played in this rescue. Perhaps because 
of his professional backzround, they felt it was "in the line of duty. 
In any case, it does appear unfair and biased in ny opinion. For any 
other favorable information needed in this matter, please feel free to 
contact me at any time, Other infor s:tion way be made available by 
eitner Dr. Goldstein, or the Bureau, directly. Thank you for any and 
all consideration this letter may brin:. 
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I certify that a copy of this pre and appendix has 
been mailed to the United States Attorney for the Southern 
District of New York. 


